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The Relation of 
Interstate Commerce Commission Practice 
To Other Administrative Proceedings*—I. 


By CLARENCE A. MILLER 


Vice President and General Counsel, 
The American Short Line Railroad Association; 
Immediate Past President, Association of Interstate 


ative Commerce Commission Practitioners t 
ittee. 
over 

I 


THE APPROACH 


3 Wax I was persuaded to accept the generous invitation to present 

inois this paper to this erudite and nonpareil assembly, I could not help 
recalling what Mr. Justice Cardozo said when he left the Court of 

». C. Appeals of New York to accept promotion to the Supreme Court of the 
United States : 


asetts “There was an inevitableness about the matter in the end that left little room 
for choice.” 1 


Marcus Aurelius said: ‘‘Everything is the result of a change.’ 
That applies to this Institute. Last year is seemed necessary to the wel- 
D. C. fare of mankind that we be saved from these administrative agencies.® 

This year attention is directed to the Supreme Court.* During the past 
vania few years the United States Court of Appeals for the District of Col- 
umbia has been doing a pretty good job of ‘‘saving’’ us from such of 
Dc these agencies as appear before it in defense of their actions, and saving 





* Presented at the American Bar Association’s Washington Institute of Adminis- 
trative Law, November 17, 1939. 
tAlso, Lecturer in Law, George Washington University; Author, I. C. C. Law 
AND Procepure (1939), Lecistative Evolution OF INTERSTATE Commerce Act (1930); 
a Associate Editor, The George Washington Law Review; Editor-in-Chief, I. C. C. 
Ilinois PRACTITIONERS’ JOURNAL (1933-1939) : Member, Committee on Administrative Prac- 
tice, D. C. Bar Association; Contributor to various legal and professional awe 
D.¢ (19 38)" letter to [now] Solicitor General Jackson, and recorded at 305 U. S. vi 


2 Meditations, iv, 36. Mew 
Dc 8 Annual Address of President Vanderbilt of the American Bar Association, 63 
A.B. A. Rep. 698 (1938); Report of A. B. A. Special Committee on Administrative 
Law, 63 A. B. A. Rep. 331 (1938); Vanderbilt, The Place of the Administrative 
DC Tribunal in Our Legal System, 24 A. B. A. Jour. 267 (1938). oe 
hi *Annual Address of President Hogan of the American Bar Association, 25 
4 A. B. A. Jour. 629 (1939), 7 U. S. Law Week, No. 2, Sec. 3 (July 11, 1939), from 
which the following conclusion is quoted: “Reliance against the exercise of arbitrary 
y Power must be placed by the people henceforth in the legislative rather than in the 
N. ¥. § judicial department of the National Government.” 
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them from themselves. I am perfectly willing that the Court continue 
this good work. It holds out hope for the future. If these agencies 
refuse to be ‘‘saved,’’ public opinion will take care of the situation, as it 
did in the case of the National Bituminous Coal Commission.® Although 
it is not my part to judge, I do think there is some unanimity of opinion 
that sinners we have with us, although there may be some disagreement 
as to the direction in which the finger should be pointed. 

Our problem today is the very practical one of making administra. 
tive law in action a success.® 

The subject of this paper, which was assigned, may give the impres- 
sion that I am a jurisconsult with respect to the procedures of adminis- 
trative agencies other than the Interstate Commerce Commission. I make 
no claim to such scholarship. ‘‘A lifetime barely suffices now for the 
study of a single subject.’’* I hope I do not fall into the error of those 
‘*reformers’’ of the ‘‘administrative process’’® whose statements show a 
singular lack of familiarity with the functioning of some of the admin. 
istrative agencies, notably the Interstate Commerce Commission.’ I cer- 
tainly would not say that the suggestions here made could, or should, be 
applied in toto to all of the administrative agencies.” 

When Mr. Arthur T. Vanderbilt was President of the American Bar 
Association he said he learned law by taking courses given by professors 
he liked, and by not taking courses given by those he disliked.“ 


5 Abolished July 1, 1939, by the President’s Reorganization Plan No. 2, dated 
May 9, 1939, and its functions transferred to the Secretary of the Interior. 

_ “It should not be forgotten that no government agency can long exist if its basic 
policy, as expressed in both enforcement and adjudication, operates in a manner 
contrary to the public interest.”—Chester T. Lane, General Counsel, Securities and 
Exchange Commission, 9 Am. Law School Rev. 154, 164 (1939). 

6 This was emphasized throughout the Symposium on Administrative Law in 
conjunction with the 36th Annual Meeting of the Association of American Law 
Schools, December 29, 1938, the proceedings of which are reported in 9 Am. Law 
School Rev. 139-184 (1939); also, George —— University Law School Sym- 
— on Administrative Law, February 3-4, 1939, proceedings reported in 7 Geo. 

ash. L. Rev. 681-790 (1939). 


ot nay Norton ‘ey Fe in Great AMERICAN Lawyers, Vol. 8, p. 134. 


8 For the origin and definition of this term see LaNnpis, THE ADMINISTRATIVE 
Process, pp. 1-5 (1938). See, also, Aitchison, Reforming the Administrative Process, 
7 Geo. Wash. L. Rev. 703, 705-712 (1939). 

9 See, in particular, Aitchison, Reforming the Administrative Process, 6 |. C. C. P. 
Jour. 25, 26-27 (1938), for a criticism of such discussions. 

10 “It is a question, of course, whether administrative procedure can be treated in 
a generalized manner. It is possible that generalizations may simply obscure the 
difficulty rather than _ in the solution of problems. If each administrative agency 
is sO unique that its problems cannot fruitfully be considered in connection with the 
—s of other agencies and in connection with categories of procedure that | 

established, then the effort of scholars to establish categories must necessarily fail. 
But | believe that is not the situation. It seems to me that adequate analysis neces- 
sarily reveals that it is possible to examine administration, to consider the problems 
of procedure, and to establish categories and suggestions which are realistic and 
fruitful in the solution of particular as they arise.”—Prof. Ralph F. Fuchs, 
9 Am. Law School Rev. 139, 142 (1939). 

See, also, Aitchison, A Unified System of Federal Administrative Practice, 5 
I. C. C. P. Jour. 92 (1937). 

11 12 Univ. of Cinn. L. Rev. 118, 119 (1938). 
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After I had been a member of the Bar engaged in more-or-less gen- 
eral practice for a few years, with some excursions into the field of tax 
practice, I decided to ‘‘specialize’’ in practice before the Interstate Com- 
merce Commission, and by the grace of fortuitous circumstances I have 
been able for some years past to devote most of my time to that work. 
My selection of a field for specialization was influenced in large measure 
by the fact that I liked the Interstate Commerce Commission. I liked the 
way it did its work. There is an old saying that ‘‘familiarity breeds 
econtempt.’’ That has not been true in my case, assuming that I may be 
said to have acquired some familiarity with the Commission and its prac- 
tie. My somewhat more than a decade of active practice before that 
Commission has but increased my admiration and respect for it, not only 
as an institution, but as a body of able and honorable men. A decade of 
active association with a substantial number of those who practice before 
that Commission convinces me that my personal views and feelings in this 
respect are almost universally shared by them.!2 Some detours into 
other fields of administrative law, including contacts and appearances 
before other administrative agencies, have enabled me to make compari- 
sons, and have accentuated and increased the esteem I have always held 
for the Interstate Commerce Commission. 


II 
ATTITUDES 


Dean Landis,!* Professor [now Mr. Justice] Frankfurter,’* and 
others have emphasized the part that ‘‘attitudes’’ play in the consider- 
ation of administrative law problems. In order that what is here said 
may be properly evaluated, I should say that I believe that the adminis- 
trative agency, as such, has a definite and proper place in our social, legal 
and economic life. I am in accord with what the Hon. Charles M. Hay 
said a couple of years ago on this subject : 


“We must have commissions and bureaus and the senseless inveighing of bureaus 
and commissions without differentiation or exactness makes no contribution to the 
progress of government.” 15 


I have tried to contribute my humble bit in making administrative 
law in action accomplish what it was designed to accomplish when it was 
substituted for legislative and judicial action—the correction of disturb- 


_ 12See address of Allan P. Matthew, President, Association of 1. C. C. Practi- 
tioners, in Exercises Commemorating the Fifty Years’ Service of the Interstate Com- 
merce Commission, April 1, 1937, pp. 14-21 (1937); Addresses of Luther M. Walter, 
Elmer A. Smith and Allan P. Matthews at the Golden Jubilee Dinner in honor of the 
on Commerce Commission, March 31, 1937, 4 1. C. C. P. Jour. 292, 296, 300 


_ 1 Address before Administrative Law Symposium, George Washington Univer- 
sty Law School, February 4, 1939 (unreported). : 
14 See his “summation” of the Cincinnati Conference on Functions and Pro- 
cedure of Administrative Tribunals, 12 Univ. of Cinn. L. Rev., 260, 264-265 (1938). 
151. C.C. P. Jour. 89, 90 (1937). 





w 1. C. C. PRACTITIONERS’ JOURNAL 





ing economic and social maladjustments which are not within the com. 
petency of the executive power, the legislature or the judicial branch 
separately.© I believe in administrative agencies, just as I believe in 
Institutes of this kind. I have not joined the wolf-packs in their forays 
through the wonderlands seeking to kill or to maim these administrative 
agencies, but have preferred to align myself with those who would pre. 
serve, but improve, these vital instrumentalities of our present-day 
society. While I am on this subject, I should like to remind you of Pro- 
fessor [now Mr. Assistant Attorney General] Thurman Arnold’s observa- 
tion with respect to ‘‘attitudes’’ toward courts, bureaus and commissions, 
He said: 


“1. A court is a body of judges whose decisions are (a) right; (b) caused by the 
fault of some one else—usually the legislature; or (c) unfortunate but unavoidable 
accidents due to the circumstance that no human system can be perfect. 

“2. A bureau is a body which, if it happens to make a wrong decision, has no 
one to blame but itself, but if it happens to make a right decision, offers us no 
assurance that it will do so again. 

‘ " .A commission, with quasi-judicial powers, is halfway between a court and a 
ureau. 


Ill 
DIVERSITIES OF FUNCTIONS 


In considering problems of administrative practice before the va- 
vious and varied administrative agencies of the Federal Government 
there should be a realization of the diversity of purposes in creating these 
tribunals and the differences in the functions they perform.’® 

In this discussion of the relation of the Interstate Commerce Com- 
mission’s practice to that of other administrative agencies,!® it is deemed 
essential to begin with a consideration of the purposes for which that 
Commission was created, with some estimate as to whether those purposes 


16 Aitchison, Reforming the Administrative Process, 6 |. C. C. P. Jour. 25 (1938). 

17 Quoted in Moore, The New Federal Rules of Civil Procedure, 6 |. C. C. P. 
Jour. 45 (1938). 2» 

18 These were well illustrated by the speakers at the Symposium on Adminis- 
trative Law, referred to in notes 6 and 14, supra. They have been further illus- 
trated during the proceedings of this Institute. 

19 The “specifications” for this paper said: 

“The objective of this paper is to acquaint the bar with the extent to which the 
experience of the Interstate Commerce Commission, a pioneer in developing adminis- 
trative procedure, has effected, or has failed to effect, the procedure and practice 
before other federal administrative agencies and the processes of securing court 
review of the decisions of such bodies. A value to be derived is the indication of 
the extent to which procedural questions arising before other agencies may find 
precedent for solution in the practice of the Interstate Commerce Commission or in 
— with respect to the procedure before that body and to appeals 
rom it.” 

“In fact, each administrative tribunal in Washington raises enough procedural 
problems for lawyers to be well worth an entire evening, while a discussion of them 
in the aggregate, with adequate comment on their similarities and their dissimilari- 
ties, would have the weary length of an encyclopedia.”—Louis G. Caldwell, 7 Geo. 
Wash. L. Rev. 740 (1939). 
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have been achieved, in whole or in part, and the means taken by the Com- 
mission to carry out its functions. Then, it would seem, we may well con- 
sider the extent to which procedural questions arising before other ad- 
ministrative agencies may find precedent for their solution in the practice 
before that Commission, or in court decisions in cases reviewing its de- 
cisions either directly or indirectly. Thus we may appraise the adminis- 
trative procedure pioneered by the Interstate Commerce Commission, and 
determine what the other administrative agencies and the practitioners 
before them may learn therefrom. 

This paper will, therefore, be presented to you from the standpoint 
of a ‘‘worker in the vineyard,’’ with the sincere hope that it will be some 
small contribution toward the achievement of the ends and purposes of 
this Institute. 


IV 
CLASSIFICATION OF ADMINISTRATIVE AGENCIES 


I would no more attempt to classify the Federal administrative 
agencies than I would the functions which the Interstate Commerce Com- 
mission performs.”° It will readily be appreciated that the functions per- 
formed by the Interstate Commerce Commission are essentially different 
from those of such agencies as the Secretary of Labor, the Veterans’ 
Administration, the Commissioner of Indian Affairs, ete. The Board of 
Tax Appeals, for instance, is in a class by itself, having to do with taxing 
activities only, with no regulatory functions.2! It does seem to me that 
such agencies as the Civil Aeronautics Authority, Federal Communiea- 
tions Commission, Federal Power Commission, Federal Trade Commis- 
sion, the old National Bituminous Coal Commission [now Bituminous 
Coal Division, Department of the Interior], National Labor Relations 
Board, Packers and Stockyards Act Administration under the Secretary 
of Agriculture, Railroad Retirement Board, Securities and Exchange 
Commission, and the U!. S. Maritime Commission may, with some justifica- 
tion, be grouped with the Interstate Commerce Commission, so far as 
administrative procedures are concerned. Therefore, what is said here 
should be considered in that light. 





20“Attempts have been made to draw lines with razor-edged exactness between 
those functions of the Commission which are executive or legislative, and those 
which are administrative; and as between executive duties and those which are 
administrative; and to reallocate these segregated functions in the Commission and 
elsewhere according to such classification—and every student of American adminis- 
trative law wishes joy to the one who undertakes to carry out such a task in its 
details.”—Hon. Clyde B. Aitchison, 6 I. C. C. P. Jour. 666, 675 (1939). 

*1““In the-regulatory field, by contrast with the tax field, the Government is sel- 
dom the direct pecuniary beneficiary of a decision one way or another. For instance, 
the Interstate Commerce Commission is in a relatively neutral position when it 

ides controversies between shippers and carriers, or between carriers by bus and 
carriers by rail, or between like contesting groups.”—Report of A. B. A. Standing 
Committee on Federal Taxation, 63 A. B. A. Rep. 245, 256 (1938); ibid, 62 A. B. A. 
Rep. 685 (1937). 
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v 
THE INTERSTATE COMMERCE COMMISSION 


The Interstate Commerce Commission was created by the Act to 
Regulate Commerce, approved February 4, 1887.22. A little more than 
two years ago its semi-centennial was celebrated.2* The Commission is, 
primarily, an arm of Congress.2* Congress concluded that an agency of 
this special character would be best fitted to adjudicate the multitude of 
questions arising in connection with the regulation of railroads engaged 
in interstate commerce, as to which the State Commissions and the courts 
had, in its judgment, failed. 

To secure safe-guards against abuse of the powers conferred upon 
the Commission, the Congress required that it base its actions, for the 
most part, on records openly and publicly made at hearings, where 
everybody concerned would have the right to be heard.2> It made the 
Commission bipartisan, and, hence, a non-political and a non-partisan 
body.”® It gave the Commissioners rather long terms of office, and so 
staggered those terms that no new administration coming in could make 
a clean sweep and overturn the entire institution.27 

The Commission has been referred to by the courts as ‘‘a tribunal 
appointed by law and informed by experience,’’* and as ‘‘an expert body 
with a national vision.’’?® 


THE STANDING OF THE COMMISSION AS AN ADMINISTRATIVE AGENCY 


In its little more than half a century of service the Interstate Com- 
merce Commission has achieved a place which may well be the envy of 





2224 Stat. 379. The nomenclature of the Act was changed to the Interstate 
Commerce Act by the Transportation Act of 1920, 41 Stat. 456. Since the enact- 
ment of the Motor Carrier Act of August 9, 1935, 49 Stat. 543, which was desig- 
nated as Part II of the Interstate Commerce Act, the Interstate Commerce Act 
(still so-called) is Part | of the Act. . ; ' 

For a discussion of the economic and political conditions leading to its creation, 
see | Ann. Rep. I. C. C. 2-10 (1887); Florida v. U. S., 292 U.S. 1, 12, 54 Sup. Ct. 603, 
78 L. ed. 1077 (1934). / 

23 For record of which see: Exercises Commemorating Fifty Years’ Service of the 
Interstate Commerce Commission, G. P. O. 1937; INTERSTATE COMMERCE COMMIS- 
sion, Activities, 1887-1937, G. P. O. 1937; 4 I. C. C. Jour. 286-306 (1937); 5 Geo. 
Wash. L. Rev. 287-808 (1937). 

24 Hearings on S. 2700, 75th Cong., Ist Sess., pp. 179-180, 239-241 (1937); Exer- 
ag SENG ie Fifty Years’ Service of the Interstate Commerce Commission, 
Pp. 52- . 

25 Hearings on S. 2700, 75th Cong., Ist Sess., pp. 179-180 (1937). _ 

26 “| might say that in my 18 years’ experience on the Commission, although its 
membership represents the two political parties, | have never known it to divide on 
any question on —— lines.’—Commissioner [now Chairman] Joseph B. Eastman, 
Hearings on S. 2700, 75th Cong., Ist Sess., pp. 179-180 (1937). 


27 At the present, the terms of not more than two Commissioners expire at the 
same time. § 24 of Interstate Commerce Act, 41 Stat. L. 497 (1920). 
1128 (19 Central R. Co. v. I. C. C., 206 U. S. 441, 454, 27 Sup. Ct. 700, 51 L. ed. 
29Wallower v. U. S., 32 F. (2d) 524 (D. C.,, W. D., Mo. 1928). 
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any administrative agency. It has been characterized as ‘‘the Sacred 
White Elephant of our governmental system.’’*® Exercising, as it does, 
powers of great importance in the economic life of the Nation, there must 
be reasons why it has used these great powers to the satisfaction of every- 
body—except politicians and spoilsmen. The high regard in which the 
Commission is held is attested by various statements of the Chief Justice 
of the United States,*4 Associate Justices of the Supreme Court,®? the 
judges of other courts, by practitioners before the Commission,** by 
writers,*4 and others.*5 

A highly regarded authority in the field of administrative law has 
concluded that Congress may validly confer upon some of the adminis- 
trative agencies the summary power to punish for contempt. But as 
to the wisdom of doing so, he thinks the power should be given only to 
the Interstate Commerce Commission.** 

What is it that has made the Interstate Commerce Commission a 
body of men ‘‘you would like to be tried by when your life is at stake,’’ 
and ‘‘the best respected body of administrators in this country ?’’38 


PERSONNEL OF MEMBERSHIP 


One who studies administrative law in action becomes impressed with 
the extent to which the proceedings of administrative tribunals are con- 





30 “Members of the Bar and even litigants may exercise their constitutional right, 
when the Supreme Court decides against them, to swear at the Court, but it seems 
to be a species of treason for any one to question the beneficence of the Interstate 
Commerce Commission.”—BeEck, Our WoNDERLAND OF Bureaucracy, p. 160 (1932). 

81] REPORTS OF ASSOCIATION OF PRACTITIONERS BEFORE THE I. C. C., 130-133 (1930); 
51.C. C. Jour. 353, 357 (1938). 

823 REPORTS OF ASSOCIATION OF PRACTITIONERS BEFORE THE I. C. C., 76 (1932). 

8322 A. B. A. Jour. 271 (1936); Exercises Commemorating Fifty Years of Service 
of the Interstate Commerce Commission, 1887-1937, PP 14-22 (1937); 41. C. C. P. 
Jour. 286-306 (1937); 6 I. C. C. P. Jour. 691, 693 and 703-705 (1939) are but a few of 
many such statements. 

84Sharfman, The Interstate Commerce Commission: An Appraisal, 46 Yale L. J. 
915 (1937); BLAcHLY AND OATMAN, ADMINISTRATIVE LEGISLATION AND ADJUDICATION, 
pp. 268-269 (1936), are illustrative. 

85 See Hearings before Senate Committee on Interstate Commerce, April 3-14, 
1939, captioned “Transportation Act of 1939,” and February 27-March 8, 1939, cap- 
tioned “Freight Rate Discriminations”; and Hearings before Committee on Interstate 
and Foreign Commerce, House of Representatives, January 24-March 30, 1939, cap- 
tioned “Omnibus Transportation Bill.’ 

_ 8 Albertsworth, Should the Practice Authorized in Interstate Commerce Com- 
mission Vv. Brimson Be Altered—A Problem in Administrative Technique, 6 |. C. C. 
P. Jour. 706-714 (1939), 25 A. B. A. Jour. 954 (1939). 

37“The petty abuses which might result from an incompetent personnel found in 
the lower Officials of government would clearly militate against blanket conference 
of such wide powers of contempt over the affairs of persons and corporations sub- 
ject to the veritable host of our present-day administrative agencies. | am not pre- 
pared, therefore, to argue for blanket imposition of such power upon all forms of 
administrative bodies; in fact, | should the rather vigorously — it. On the 
contrary, | do, however, believe that such authority may safely be conferred upon 
the Interstate Commerce Commission, but restricted to the incipient steps of admin- 
stration, namely, that of eliciting testimony.”—6 I. C. C. P. Jour. 714 (1939). 

88 | uther M. Walter, in 6 I. C. C. P. Jour. 703-706 (1939). 
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trolled by the human equation. Foremost among the reasons for the 
success of the Interstate Commerce Commission is the personnel of its 
membership. The importance of personnel was recognized by Congress 
when it was considering the establishment of the Federal Trade Com. 
mission.8® The report of the Senate Committee on Interstate Commerce“ 
said: 


“It is of paramount importance that men of the first order of ability should be 
attracted to these positions.” 


The failure of the National Bituminous Coal Commission may be ex- 
plained as a failure of personnel, who had not the ability to withstand 
political and other outside domination.*! 

The poor record of the Federal Trade Commission in the courts 
prior to 1933, as compared with that of the Interstate Commerce Com- 
mission, has been said to be due, in part at least, to the differences in the 
personnel of the two Commissions.* 

The men who have served as members of the Interstate Commerce 
Commission have, without exception, been of the highest integrity.** The 
breath of scandal has not touched any of them. While they have been 
endowed with varying degrees of ability, they have exercised their abil- 
ities with a single aim and purpose—to accomplish the objectives for 
which the Commission was created. When men have been nominated for 
membership on that Commission who were either unqualified or disquali- 
fied for that service, their confirmation by the Senate has been withheld. 
Happily, those cases have been few in number.** For the most part the 
care exercised by the President in appointing, and the Senate in confirm- 
ing, members of the Interstate Commerce Commission, has been as great 
as that exercised in the selection of appointees to the Supreme Court. 
Presidents who have selected able judges have usually selected able Inter- 
state Commerce Commissioners. 

At no time in the history of the Interstate Commerce Commission 
has it been necessary for a President to transfer to it an ‘‘ace trouble 


39 Humphrey’s Executor [Rathbun] v. U. S., 295 U. S. 602, 55 Sup. Ct. 869, 79 
L.. ed. 1611 (1935); Federal Trade Commission v. Keppel & Bro., 291 U. S. 304, 54 
Sup. Ct. 423, 78 L. ed. 814 (1934). 

40 Senate Report 597, 63rd Cong., 2d Sess., pp. 10-11 (1914). P 

41 One member of this Commission said his duty was to see to it that deserving 
members of his party got good jobs with the Commission. 

42 McFar.anb, JupiciAL CONTROL OF THE FEDERAL TRADE COMMISSION AND THE 
INTERSTATE CoMMERCE CoMMISsSION, pp. 176-177 (1933). 

43 Miller, The Interstate Commerce Commissioners, 1887-1937, 5 Geo. Wash. L. 
Rev. 580-700 (1937). This article includes biographical sketches of the Commis- 
sioners. 

44 James Duncan, nominated in 1920, and Thomas R. Amlie, nominated in 1939, 
were not confirmed by the Senate and did not serve as Commissioners. Henry Jones 
Ford, nominated in 1920, was not confirmed but served as a Commissioner, under a 
recess appointment, from June 11, 1920 to March 4, 1921. The nomination of Cyrus 
E. Woods was rejected by the Senate on January 24, 1927. Some of these failed of 
confirmation for — reasons, and not because of lack of qualifications. 

45 Address of Hon. Sam Rayburn, [then] Chairman, Committee on Interstate 
and Foreign Commerce, House of Representatives, before National Association of 
Railroad and Utilities Commissioners, November 14, 1933; Ex-Commissioner Wood- 
lock, quoted in 2 Detroit L. Rev. 1, 10 (1931). 
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shooter’’ from another administrative agency, in order to quell, if pos- 
sible, internal conflicts, the repercussions of which were heard in the 
courts, in the press, in the Congress, and, generally, throughout the 
Nation.“ The pages of history will be searched in vain for the record of 
any such event as the Chairman, or any other member, of the Interstate 
Commerce Commission broadcasting over a national network an attack 
upon colleagues who disagreed with the speaker on matters of policy and 
procedure.*? Had the agencies affected taken a leaf from the notebook of 
experience of that Commission, and settled these differences around their 
conference tables,48 the publie interest would have been advanced. 


INDEPENDENCE OF THE COMMISSION 


It has been said that the ‘‘enduring value of the Interstate Com- 
merce Commission’’ has always been its isolation from party, group and 
political influence.4® The Supreme Court declared that its powers ‘‘are 
expected to be exercised in the coldest neutrality.’° Administrative 
duty requires for its proper performance the exercise of Judgment and 
discretion, freed from outside influences.™! 

The President’s Committee on Administrative Management™ said : 


“Pressures and influences properly enough directed toward officers responsible 
for formulating and administering policy constitutes an unwholesome atmosphere in 
which to adjudicate private rights. But the mixed duties of the commissions render 
escape from these subversive influences impossible.” 





46 Hon. Frank McNinch was transferred from the Federal Power Commission to 
the Federal Communications Commission, and Dr. W. M. Leiserson was transferred 
from the National Mediation Board to the National Labor Relations Board. 

_ 47See address of Chairman McNinch of the Federal Communications Commis- 
sion, February 10, 1939, described in 3 Variety Radio Directory, pp. 913-914 (1939). 
_ 48“What impressed me most when | first joined the Commission was the work 
in conference. In fact, Commission conference seemed very much like a University 
seminar. As case after case was called for consideration, each Commissioner con- 
tributed his views. Each tried to understand the point of view of the other, and to 
give weight to views that might differ from his own. | was impressed by the honest 
desire of each member to understand and to arrive at just conclusions within the 
law. That was the sole purpose. That is the spirit of what we call the Interstate 
Commerce Commission. That is its dominating characteristic, and that is what has 
made the Commission a great and permanent asset in our national life. 

_. “When you see Commissioners sit in hearings or arguments you see them as indi- 
viduals. When they sit in conference, either a a division or of the entire Commis- 
sion, they act as a body, not as individuals. The Commission in conference is the 
institution called the Interstate Commerce Commission. It exists at no other time 
and in no other form.”—Ex-Commissioner Balthasar H. Meyer, 6 I. C. C. P. Jour. 
495, 496-7 (1939). Commissioner Meyer served 28 years and 4 months on the Inter- 
state Commerce Commission. 

49 Ex-Commissioner Thomas F. Woodlock, in Wall Street Journal, October 24, 
1938. He also said: “Never have the dirty fingers of politics smeared its record.” 

.C.C. v. Chicago, R. I. & P. Ry. Co., 218 U. S. 88, 102, 30 Sup. Ct. 651, 54 
L. ed. 946 (1910). 

51 Brunswick v. Elliott, 103 F (2d) 746 (App. D. C. 1939). 

52 Report of the President’s Committee on Administrative Management, p. 36 


(1937) 
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The record of the Interstate Commerce Commission is a refutation 
of the last sentence in this statement.®* Its record shows that escape 
from these ‘‘subversive influences’’ is possible if the proper type of ad- 
ministrator is selected for membership on these commissions. 

The Commission has, on occasion, been the target at which poisonous 
darts have been aimed. These attacks have come from persons seeking 
to despoil it for the accomplishment of political objectives, and have been 
actuated, in some measure at least, by reason of the Commission’s inde- 
pendence of partisan polities.°4 Efforts have been made to control the 
Commission, just as judges have been controlled.55 But the results have 
been different, and the Commission has been, throughout its existence, 
independent of partisan politics and of the Executive branch of the 
Government. 

While practitioners before the Commission have, on oceasion, criti- 
eized the decisions rendered by it, they have never attacked the Com- 
mission, and their every act has been an attestation of the high regard in 
which it is held by those who know it best.5* 


THE COMMISSION’S IDEA OF RUDIMENTARY REQUIREMENTS OF FAIR PLAY 


‘*For the law is naught but words save as the law is administered,”’ 
said Chief Justice Hughes.5* The spirit animating the actions of the 
Interstate Commerce Commission has always been that of the ‘‘just 
judge.’’* It is a long-established principle of the Commission to give 
every man his ‘‘day in court.’®® Its dominating characteristic has been 
its desire to reach just conclusions within the law. 

It is recorded that Pilate, in a moment of jest, asked: ‘‘ What is 
truth?’’ and before the answer could be given ‘‘he returned hastily to 





(1931) SHARFMAN, THE INTERSTATE COMMERCE COMMISSION, Vol. II, pp. 452-477 
54 Miller, The First Decennium, 6 1. C. C. P. Jour. 691, 695 (1939). 
55 Walter, The Association and the Interstate Commerce Commission, 6 I. C. C. 
P. Jour. 703 (1939). 
56 a note 54. 
_ a a before American Law Institute, May 12, 1938, 5 1. C. C. P. Jour. 353, 
58 “Administrative agencies, which we earnestly desire to succeed in discharging 
their independent tasks according to the basic requirements of their authority, will 
achieve that end to the extent that they perform their work with the recognized 
responsibility which attaches to judges and with the impartiality and independence 
which is associated with the judicial office. Deliberation, fairness, conscientious 
appraisal of evidence, determinations according to the facts, and the impartial appli- 
cation of the law, whether the controversies are decided in the courts or in adminis- 
trative tribunals—these are the safeguards of society.”—Chief Justice Hughes, supra 
note 57, pp. 357-358. j 
59“] am leaving the service of the Commission with a very firm belief in its 
supreme value to the country . . . In spite of all our human imperfections, | regard 
the Interstate Commerce Commission as a model for other administrative agencies. 
Our long-established principle to give every man his day in court is a wonderful rule 
of action. Nothing will ever violate that rule unless it be the destruction of the 
independence of the Commission.”—From the last official memorandum of Com- 
missioner Balthasar H. Meyer, circulated to the Commission just prior to his retir- 
ing from the Commission, after having served 28 years and 4 months, as quoted in 
61.C.C. P. Jour. 626 (1939). 
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the populace eager only to determine how the winds of public opinion 
were blowing.’’®’ It is now twenty years since Dean Pound ventured the 
prophecy that the ability of a Commissioner to keep his ear to the ground 
may determine the measure of the application of legal standards in ad- 
ministrative proceedings.*! .The Interstate Commerce Commission neither 
keeps its ear to the ground, nor follows the election returns, so far as its 
adjudications are concerned. Its inquiry is: ‘‘What is the truth?’’ Its 
procedure has, from the beginning, been directed toward the ascertain- 
ment of the facts and the proper application of the law to those facts. 
Its hearings are investigations of the truth rather than battles of wits. 

There is a distinction between the constitutional requirements of a 
‘fair hearing’”® or ‘‘full hearing’’ on the one hand and adhering to the 
‘rudimentary requirements of fair play’’** on the other. An examina- 
tion of the procedures of various administrative agencies leads to the con- 
elusion that some of them are not so much interested in following the 
‘“‘rudimentary requirements of fair play’’ as they are in ascertaining the 
maximum of procedure required in order to accord a constitutional ‘‘ fair 
hearing.’’ Precedents for the constituent elements of a ‘‘fair hearing’”’ 
have been few so far as the Interstate Commerce Commission is con- 
cerned. Other agencies have furnished most of the precedent cases.® 

The United States Court of Appeals for the District of Columbia has 
said : : 

“Proper administration of the law by governmental agencies, such as the Com- 
munications Commission, requires careful observance of the procedures established by 
Congress. For the protection of the people generally, to say nothing of the agencies 


themselves, convenience of administration can not be permitted to justify non-com- 
pliance with the law, or the substitution of fiat for adjudication.” 87 


That rule was applied when that Court enjoined enforcement of the 
minimum price orders of the National Bituminous Coal Commission.® 

The dangers of what Dean Pound has been pleased to eall ‘‘adminis- 
trative absolutism’’® are not found in the procedure established by and 
in the functioning of the Interstate Commerce Commission. 


60 Stephan, The Extent to Which Fact-Finding Boards Should Be Bound by the 
Rules of Evidence, 24 A. B. A. Jour. 630 (1938). 
_ cg Administrative Application of Legal Standards, 44 A. B. A. Rep. 446, 
62 Miller, [wage Cooley and the Interstate Commerce Commission, 6 1. C. C. P. 





Jour. 115, 123 

63 Morgan v. U. S., 298 U. S. 468, 56 Sup. Ct. 906, 80 L. ed. 1288 (1936). 

64 Morgan v. U. S., 304 U.S. 1, 58 Sup. Ct. 773, 82 L. ed. 757 (1938). 

65 U. S. v. Baltimore & O. S. W. R. Co., 226 U. S. 14, 33 Sup. Ct. 5, 57 L. ed. 
104 (1912); I. C. C. v. Louisville & N. R. Co., 227 U. S. 88, 33 Sup. Ct. 185, 57 L. ed. 
i016 (aes U.S. v. Abilene & S. Ry. Co., 265 U. S. 274, 44 Sup. Ct. 565, 68 L. ed. 

86 The Secretary of Agriculture (Packers and Stockyards Act Administration), 
National Bituminous Coal Commission, Federal Communications Commission, Na- 
tional Labor Relations Board, and others. 

87 Heitmeyer v. F. C. C., 95 F. (2d) 91 (App. D. C. 1937). 

68 Saxton Coal Mining Co., et al. v. N. B. C. C., 96 F. (2d) 517 (1938). 
a9 78) Report of Special Committee on Administrative Law, 63 A. B. A. Rep. 331, 342 
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It is significant to note that in the so-called administrative law bills 
now, or heretofore, pending in Congress,” providing for (1) the com. 
pulsory implementation of statutes, (2) the delegation of authority to the 
Supreme Court to prescribe uniform rules of practice to govern depart- 
mental hearings, and (3) vesting in the United States Court of Appeals 
for the District of Columbia jurisdiction to determine validity of depart- 
mental rules, the Interstate Commerce Commission is the only one of the 
adjudicatory agencies exempted from its provisions as reported by the 
Senate Committee on the judiciary,’ and the Interstate Commerce Com- 
mission and Federal Trade Commission are the only ones exempted in 
the bill as reported by the House Committee on the Judiciary.” 

Dean Landis, among others, has been much concerned about this, 
and on a recent occasion™ he inquired as to why this should be. The 
answer is not hard to find. The report of the Senate Committee on the 
Judiciary states the basic philosophy of these bills, and quotes from Pro- 
fessor [now Mr. Justice] Frankfurter’s address at the Cincinnati Con- 
ference on Functions and Procedure of Administrative Tribunals,” 
wherein he said, in part: 


“All tribunals, administrative or judicial, have to inquire and examine before they 
decide. Historic experience lies behind the right to a day in court and a full day. 
Those who decide should record their judgments and give reasons for them, which 
in itself will have a fruitful psychological effect. You feel much more responsible— 
all of us do—if we have to sit down and write out why we think what we think.” 


The preparation of this paper has demonstrated to me the verity of 
this last sentence. 

The procedure established by the Interstate Commerce Commission 
gives the litigant his full day in court. In only three cases has the Su- 
preme Court of the United States reversed the Interstate Commerce 
Commission because of a denial of procedural due process of law. In two 
cases’ orders of the Commission were held invalid because they were 
based, at.least in part, upon its own investigations or data in annual 
reports of carriers filed with the Commission, but not formally put in 
evidence. In the other instance’® the Commission had refused to grant a 
rehearing to show changed economie conditions where the record had 
been closed for some time prior to the Commission’s decision in the ease. 
The Commission records its judgments, and gives its reasons for its con- 
clusions. Where defects in its procedure have been demonstrated, it has 
changed its procedure to remedy them. It is only natural, therefore, that 
the Commission’s well-organized bar should be opposed to having the 


70S. 915 and H. R. 6324, 76th Cong., Ist Sess. (1939). 
71 Senate Report No. 442, 76th Cong., Ist Sess. (1939). 
72 House Report No. 1149, 76th Cong., Ist Sess. (1939). 


73 At George Washington University Law School Symposium on Administrative 
Law, February 4, 1939. 


7412 Univ. of Cinn. L. Rev. 260, 276 (1938). 
75 U. S. v. Baltimore & Ohio S. W. R. Co., 226 U. S. 14, 33 Sup. Ct. 5, 57 L. ed. 
1016. (1928) U. S. v. Abilene & S. Ry. Co., 265 U. S. 274, 44 Sup. Ct. 565, 68 L. ed. 


16 Atchison, T. & S. F. Ry. Co. v. U. S., 284 U. S. 248, 52 Sup. Ct. 146, 76 L. ed. 
273 (1932). 
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provisions of these bills applied to it. Had the other adjudicatory ad- 
ministrative agencies of the Federal Government been willing to accept 
the guidance of the Interstate Commerce Commission as to procedure and 
the conduct of their business in general, including the conduct of their 
members, and so ordered their affairs as to meet the approbation of those 
who appear before them, it is not likely that there would have been any 
demand for legislation of this character. 

I cannot better illustrate the attitude of the practitioners before the 
Interstate Commerce Commission toward its procedure than by quoting 
from an able and outstanding lawyer with many years of experience in 
representing large and important interests in litigated cases before the 
Commission. He recently said :™* 


“| have appeared and tried a great many cases before the Commission and have 
followed many of them into the courts. [ do not know of any case in which | 
thought there had been a denial of a fair hearing. * * * The result is that no 
interested parties leave the hearings feeling that they did not have an opportunity of 
explaining their own interests, and they may have been selfish interests, to the 
Commission.” 


The same speaker also said : 


“It was said of Judge Cooley that he made the Commission what its creators 
never contemplated—a tribunal of justice in a field and for a class of questions 
where all was chaos before. There isn’t any doubt in my mind that this can be done 
for other classes of questions involving economic disputes and social relationships if 
the administrative tribunals can bring to themselves the confidence of those who 
appear before them and the public at large.” 


When the Supreme Court handed down its decision in the Second 
Morgan Case,"* on April 25, 1938, consternation reigned in a number 
of the Boards and Commissions, and they immediately began a check of 
their procedures to determine whether a ‘‘fair hearing’’ was being pro- 
vided.7® Some cases were withdrawn from the courts.8° At the Inter- 
state Commerce Commission, however, the decision was received with 
equanimity. No change in its procedure was necessary. From the begin- 
ning, the reports and orders of the Interstate Commerce Commission re- 
veal a careful and expert consideration of the subject-matter.*! 


THE COMMISSION’S STAFF 


The staff of the Interstate Commerce Commission has been no less 
able than the Commissioners. Employees are selected and promoted on 





77 Elmer A. Smith, General Attorney, Illinois Central System, 9 Am. Law 
School Rev. 164, 165-166 (1939). 

“Next to the importance of doing justice is the belief that justice is being 
done.”—President Buchanan, when —_ of the House Judiciary Com- 
mittee, quoted by Dean Landis at 9 Am. Law School Rev. 182 (1939). 

78 Supra note 64. 

795 U. S. Law Week 1053 (1938). . 

805 U. S. Law Week 1068 (1938); Re Petition of National Labor Relations 
Board, 304 U. S. 486 (1938). 

81 McFarRLAND, Supra note 42, p. 176. 
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the basis of merit.** As far back as 1916, the Commission made a volun. 
tary agreement with the Civil Service Commission bringing its examiners, 
attorneys and others under the civil service. At least a part of the 
Commission’s leadership in the field of administrative law may be at- 
tributed to its uniform and impartial application of civil service rules 
to its employees, who are persons of ability, familiar with their work, and 
devoted public servants in the very highest sense. The members of the 
Commission and those who practice before it realize and appreciate the 
contributions which the Commission’s staff has made to its suecess.8* 





TRIAL EXAMINERS 


In the early days of the Interstate Commerce Commission its hear- 
ings were conducted by the Commissioners.8 Nowadays, however, the 
Commissioners do not often preside at hearings.*> By 1913, the work of 
the Commission had become so heavy that it was necessary to establish a 
corps of Examiners.8* These Examiners hear most of the contested cases 
presented to the Commission for adjudication, and, also, some of the ex 
parte cases. 

The ancestor of the Trial Examiner was the Master in Chancery. 
Judge Lobinger has concluded that the Master in Chancery, in turn, 
‘was the lineal successor to the judex and delegatus of Roman pro- 
cedure. ’’88 

The Commission’s Examiners are civil service appointees, and are 
appointed on merit alone. Judge Sibley recently remarked that Trial 
Examiners ‘‘ought to be impartial and capable.’’®® The Examiners of 
the Interstate Commerce Commission are both. They are men of ability, 
judgment and discretion. They are career men. They are thus inde- 
pendent of polities and are free to exercise an independent judgment and 
to reach their conclusions and make their recommendations upon the facts 
disclosed in the record. A hearing before one of these Examiners is 
conducted with as much dignity, although without as much formality, as 
a hearing before a United States District Judge. 

So far as formal cases are concerned, the Examiners are in charge 
of a Chief Examiner. They are independent of the Commission’s at- 














82 “In making its appointments, | have never known it to inquire either as to the 

~~ or religion of any of its appointees.”—Commissioner [now Chairman] Joseph 
. Eastman, Hearings on S. 2700, 75th Cong., Ist. Sess., pp. 179-180 (1937). 

See, also, Meyer, Judge Cooley and the Interstate Commerce Commission, 6 
1. C.C. P. Jour. 137, 142-143 (1938). 

88 See Exercises Commemorating Fifty Years’ Service of the Interstate Com- 
merce Commission, pp. 6 and 16 (1937); Smith, The Interstate Commerce Commis- 
sion After Fifty Years, 5 1.C. C. P. Jour. 143, 148 (1937). 

84 3 Ann. Rep. oF I. C. C.'3 (1889). a. 

85 Smith, Practice and Procedure Before the Interstate Commerce Commission, 
5 Geo. Wash. L. Rev. 404, 450 (1937). 

8628 Ann. Rep. oF I. C. C. | (1914). ’ 

87 W. O. W. Life Ins. Ass'n v. F. R. C., 65 F. (2d) 484 (App. D. C. 1933); Unity 
School of Christianity v. F. R. C., 64 F. (2d) 550 (App. D. C. 1933). 
as Td C1)" The Trial Authority in Administrative Procedure, 23 Jour. Am. Jud. 

89 N. L. R. B. v. Cherry Cotton Mills, 98 F.' (2d) 444 (C. C. A. 5, 1938). 
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torneys and its Bureau of Law. The Examiners treat the attorneys for 
the Commission, appearing in cases, as they do the attorneys for the other 
arties.®° 

The reports and recommendations proposed by the Examiners repre- 
sent their independent views.®! Their independence is illustrated by an 
instance, occurring some years ago, where an Examiner wrote a proposed 
report which was contrary to all of the precedents theretofore followed 
by the Commission. The Chief Examiner sent the proposed_report to the 
Chairman of the Commission, calling his attention to the situation, and 
asked for instructions with respect to serving the report upon the parties 
of record. The Chairman directed that the report be served, and em- 
phasized the fact that proposed reports were to be those of the Examiners, 
and not somebody else. There was no doubt that the Commission meant 
what it had said with respect to their independence. 

While some of the administrative agencies have followed the practice 
of the Interstate Commerce Commission and established a corps of inde- 
pendent Trial Examiners,®* others have apparently refused to be in- 
fluenced by the experience of that Commission, and select their Trial 
Examiners from the staffs of their General Counsel.® The practicing 
attorney would hardly feel that his client would be, or could be, accorded 
a fair hearing if the United States District Judge and the United States 
Attorney had their desks in the same room, and were responsible to the 
same man for their continuance in office. 

The Commission’s Examiners are not only able and experienced men, 
with judgment and discretion, at the time of their appointment, but are 
given a thorough and rigid training course before being permitted to sit 
as Trial Examiners. They are not men just out of law school, untrained 
and untried, without trial experience, assigned to the hearing of cases 
and put in control of the actions of experienced trial lawyers.™ 

The experience which the Interstate Commerce Commission has had 
in selecting its Trial Examiners under civil service rules does not square 
with the complaint of Dean Landis that the rigid requirements of civil 
service rules hamper the selection of competent Trial Examiners. 


9 The Commission has, however, been chaos with giving too much weight to 


the arguments of its own staff. See statement of Elmer A. Smith, 9'Am. Law School 
Rev. 164, 168 (1939). 

_ ™ “It will, of course, be understood that under the Interstate Commerce Com- 
mission practice the proposed pest embodies the independent views of the exam- 
iner."—39 Ann. Rep. of I. C. C. 276 (1925). 

92 Among them are the Federal Trade Commission and the Securities and Ex- 
change Commission. This list does not pretend to be all-inclusive, due to lack of 
complete and reliable data. 

%3 The Federal Communications Commission is illustrative. See Dempsey, The 
New Rules of Procedure of the Federal Communications Commission, 7 Geo. Wash. 
R 4 (1939). For comment thereon, see 3 Variety Rapio Directory, pp. 901 et 
seq. ; 

%4“T also recognize that merely conferring the powers of a judge upon men who 
have no competence for judging, by no means solves the problem. ere is much 
Weight in the current criticism that trial examiners are too frequently yes-men for 
the Commissions they serve, and in Dean Landis’s statement that “Today trial 
examiners’ staffs on the whole have too little competence.’”—Chester T. Lane, 
General Counsel, SEC, 9 Am. Law School Rev. 154, 161 (1939). 

% Lanpis, THE ADMINISTRATIVE Process, p. 104 (1938). 
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ORGANIZATION OF COMMISSION ’S PRACTITIONERS 


The rather informal procedure initially adopted by the Interstate 
Commerce Commission did not, in many instances, necessitate the aid of 
counsel in the presentation of cases. For the first forty years of its 
existence the Commission had no formal rules or requirements with re- 
spect to persons appearing before it. In 1927 it initiated the rule that 
all persons appearing before it must conform to the standards of ethical 
conduct required of practitioners before the courts of the United States. 
This rather liberal policy ceased on September 1, 1929, when the Com. 
mission established new rules for admission to practice, and a register 
of practitioners, providing for both lawyers and non-lawyers.® Non- 
lawyer applicants must now pass a written examination before being 
admitted to practice.** All applicants for admission to practice, both 
lawyers and non-lawyers, are investigated by committees of members of 
the Commission’s bar.®* Coincidentally with the establishment of the 
Commission’s register of practitioners, they formed an Association simi- 
lar to the American Bar Association.®® That Association has functioned 
for ten years, and has many worthwhile accomplishments to its eredit.™ 
It has been a distinct factor in raising the standards of the Commission’s 
bar. It has, from the beginning, had the interest, sympathy and cooper- 
ation of the Commission. This has, in turn, been reciprocated. While 
the activities of the Association have been many and varied, all have been 
directed toward the proper administration of the Interstate Commerce 


Act and related Acts.1°' Recommendations for changes in procedure 
when made by the Association have received the careful consideration 
of the Commission.?° 

The practitioners before the Federal Communications Commission 
have a similar organization.' 


THE STRUGGLE FOR A PLACE IN THE SUN 


The ‘‘Psalm of Life’’ has its application to administrative agencies 
as well as to men. The ‘‘heights’’ which the Interstate Commerce Com- 
mission ‘‘has reached and kept were not attained by sudden flight.’™ 
It has been said that ‘‘we taste the spices of Arabia yet never feel the 
scorching sun which brings them forth.’’1° 


96 44 Ann. Rep. oF I. C. C., 74 (1930). 

87 For comment with respect to these 4 ee see 5 1.C. C. P. Jour. 52 
(1938), 61.C. - is ~. 63 (1938), 61. C. C. P. Jour. 658 (1939). 

98 See 6 I. C P. Jour. 657-658 (1939). 

99 Supra note %6, 
1939), They are reviewed in Miller, The First Decennium, 6 1. C. C. P. Jour. @l 

101 Supra note 100. 

102 A number of recommended changes have been adopted by the Commission, 
and others are under consideration. 

103 So far as is known this is the only other organization of practitioners before 
a particular administrative agency. The organization of _- Federal Administrative 
Bar Association has been suggested. Supra note 100, at pp. 

104 The Psalm of Life, by Henry Wadsworth whl A 

105 Author unknown. 
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The Interstate Commerce Act had delegated to the Commission pow- 
ers and duties which had theretofore been within the provinces of the 
legislative, executive and judicial branches of the Government. This 
‘“triune mold’’ had been invaded, and the courts did not like it. It has 
been said that fifteen to twenty years seem to be necessary to adjust 
judicial opinion to legislative recognition of economic needs.’ 

Administrative tribunals viewing the present-day successes of the 
Interstate Commerce Commission and the Federal Trade Commission in 
the courts, and comparing them with the reverses being suffered by other 
administrative agencies, need not be disheartened. Both of those Com- 
nissions had long, hard rows to hoe before attaining their present stand- 
ing with the courts. 

In the early days of the Interstate Commerce Commission the courts 
did not hesitate to substitute their judgment for that of the Commission 
as to purely administrative matters.1°* Although the statute made the 
findings of fact by the Commission prima facie evidence for judicial pur- 
poses, the courts gave no weight to its findings, and in disposing of cases 
reached conclusions by judicial construction which frequently nullified 
the Commission’s determinations.°° The Supreme Court, in a decision? 
in 1897, made the Commission almost completely impotent. It was not 
until 1910 that the Commission gained sufficient judicial recognition to 
doa wholly effective job. 

In 1910, the Supreme Court had presented to it the case of Interstate 
Commerce Commission v. Illinois Central R. Co.° In that case the 
Court reversed its previous attitude, and held that it may not, under the 
guise of exerting judicial power, usurp merely administrative functions 
by setting aside a lawful administrative order upon its conception as to 
whether the administrative power had been wisely exercised. It was in 
that case that the pronouncement was made that ‘‘power to make the 
order and not the mere expediency of wisdom of having made it, is the 
question.’” 

Here, again, the ‘‘human equation’’ entered into the picture. The 
opinion was written by Mr. Justice [later Chief Justice] White.™ It 


106 E_y, OuTLINE oF Economics (S1xtH Ep.), p. 609. 

107 Texas & P. Ry. Co. v. I. C. C. 162 U.S. 197, 16 Sup. Ct. 666, 40 L. ed. 940 
(1896); J. C. C. v. Detroit, G. H. & M. R. Co., 167 U. S. 633, 17 Sup. Ct. 986, 42 L. 
td. 306 (1897); Louisville & N. R. Co. v. Beblmer, 175 U. S. 648, 20 Sup. Ct. 209, 
44 L. ed. 300 (1900). For a discussion of the effects of these decisions see, Exercises 
18 ioe Fifty Years’ Service of the Interstate Commerce Commission, pp. 

108 Miller, Judge Cooley and the Interstate Commerce Commission, 6 |. C. C. P. 
Jour. 115, 121-2 (1938). 

1091. C. C. v. Cincinnati, N. O. & T. P. Ry. Co., 167 U. S. 479, 17 Sup. Ct. 896, 
= ed. 843 (1897), holding the Commission to be without power to fix maximum 
ra 


es, 

110215 U. S. 452, 30 Supp. Ct. 155, 54 L. ed. 280 (1910). : 

111“The capital importance which our railroad system has come to have in the 
welfare of this country made the judicial construction of the interstate commerce 
act of critical moment. It is not too much to say that Chief Justice White in con- 
struing the measure and its great amendments has had more to do with placing this 
Vital part of our practical government on a useful basis than any other judge.”— 
Chief Justice Taft, 257 U. S. vii, 66 L. ed. 1092 (January 16, 1922). 
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has been related that during the conferences of the Justices at which this 
case was considered, one of the questions discussed was whether or not the 
Court should, in that case, write the ‘‘death sentence’’ of the Commission, 
or whether, on the other hand, it should give it a ‘‘charter of life.’’ The 
Justices, so it is said, were of the opinion that the Commission was doing 
a pretty fair job, and could do a better job if the Court would permit it. 
It was decided to give the Commission a ‘‘charter of life,’’ and its ability 
to really perform the functions entrusted to it by the Congress dates from 
that time. You will note that this was twenty-three years after the estab- 
lishment of the Commission. 

The Federal Trade Commission has had a somewhat similar history. 
Witness the change in the attitude of the courts toward that Commission, 
beginning with the decision of the Supreme Court in the Algoma Lumber 
Company Case,1!* handed down on January 8, 1934. The unanimous 
opinion was delivered by Mr. Justice Cardozo. In that case the Court 
held that the findings of the Federal Trade Commission as to facts, if 
supported by evidence, are conclusive. This case was followed shortly by 
the Keppel Case," decided in February, 1934 with Mr. Justice Stone 
delivering the unanimous opinion, in which that rule was affirmed. That 
has been the rule from that day to this. Studies of the fate of the Federal 
Trade Commission’s orders in the courts show that prior to that time the 
courts had not hesitated to disregard the findings of the Commission." 
Since the Algoma Lumber Company decision the record of the Federal 
Trade Commission in the courts will compare favorably with that. of the 
Interstate Commerce Commission but it took the courts twenty years to 
accord the Federal Trade Commission’s findings the same weight as was 
accorded those of the Interstate Commerce Commission. It seems, there- 
fore, that the first twenty vears are the hardest. 


INTERIM SUMMARY 


Summarizing what has been developed thus far, it may be said that— 

1. The Interstate Commerce Commission has an outstanding record 
as an administrative agency, covering more than fifty years of service. 

2. The accomplishments of the Commission are due, at least in part, 


to— 


(a) The ability and integrity of the men who have served as its 
members. 


(b) Its independence of partisan polities. 


(1934). F. T. C. v. Algoma Lumber Co., 291 U. S. 67, 54 Sup. Ct. 315, 78 L. ed. 655 


(1934), F.T.C.v. R. F. Keppel & Bro., 291 U. S. 304, 54 Sup. Ct. 423, 78 L. ed. 814 
114 McFar.anp, JupiciAL CONTROL OF THE FEDERAL TRADE COMMISSION AND THE 
INTERSTATE COMMERCE CoMMISSION, p. 92 (1933). The very able Judge Hough, of 
the United States Circuit Court of Appeals, is reported to have said: “When | have 
before me a case for review from the Interstate Commerce Commission, almost 
instantly | want to sustain their order. When | have before me a case to review of 
the Federal Trade Commission, almost instantly I want to reverse it.”—Quoted by 
Professor [now Mr. Justice] Frankfurter, 12 Univ. of Cinn. L. Rev. 271-272 (1938). 





DECEMBER, 1939 


——— 





(c) The application of civil service rules to its employees. 

(d) Its penchant for according litigants their full day in court. 

(e) The independence of its Trial Examiners. 

(f) The rigidity of its requirements for admission to practice. 

(g) A well organized bar. 

All of these have a direct and substantial bearing upon the admin- 
istrative procedure which the Commission has pioneered. 


VI 


INTERSTATE COMMERCE COMMISSION CASES 
AS PRECEDENTS 


It is only natural that the courts should have by this time passed 
upon many procedural problems arising in cases before the Interstate 
Commerce Commission. Mr. Justice Cardozo once said: 


“Nothing can take the place of rigorous and accurate and profound study of the 
law as already developed by the wisdom of the past.” 115 


If the National Bituminous Coal Commission had accepted the ‘‘ wis- 
dom of the past,’’ and paid some heed to the authorities cited to it when 
demands were made for a hearing'!* prior to establishment of minimum 
prices, it might have been in existence today. 

The courts, in considering cases coming to them from the various 
administrative agencies, are frequently guided by the decisions in cases 
arising with the Interstate Commerce Commission. 

Illustrative of the influence of Interstate Commerce Commission 
eases on the procedures of other administrative agencies is Interstate 
Commerce Commission v. Louisville &@ N. R. Co.,'"* in which the court 
stated that the Commission could not use information in its files without 
introducing it in evidence. In considering questions of procedural due 
process in the conduct of administrative hearings, the Supreme Court has 
cited that ease many times, not only in dealing with Federal administra- 
tive agencies, but also State tribunals. It has been applied in cases com- 
ing from the National Labor Relations Board,'!* Packers and Stockyards 
Act Administration under the Secretary of Agriculture,’!® the United 


115 305 U. S. xxv (1938). Recent decisions of the Supreme Court have been so 
unsettling to legal precedent that it is difficult_to determine the extent to which the 
wisdom of the past” will be followed. U.S. District Judge Lindley, at South Bend, 
Indiana, on October 25, 1939, said: “I must confess, gentlemen, that at the end of 
7 years upon the bench, and the end of 35 years engaged as a lawyer and judge, 
| find less certainty in the law than at any time in that period.”—Chicago Daily 
Tribune, October 26, 1939, p. 31, c. 8. 

116 See transcript of record in Docket No. 103-FD of the Commission (1937-1938). 

117 227 U. S. 88, 33 Sup. Ct. 185, 57 L. ed. 431 (1913). 

118N. L. R. B. v. Jones & Laughlin Steel Corp., 301 U. S. 1, 57 Sup. Ct. 615, 81 
L. ed. 893, 108 A. L. R. 1352 (1937); Myers v. Betblebem S. Corp., 303 U. S, 41, 58 
Sup. Ct. 459, 82 L. ed. 638 (1938). 

119 St. Joseph Stockyards Co. v. U. S., 298 U. S. 38, 56 Sup. Ct. 720, 80 L. ed. 
1033 (1936); Morgan v. U. S., 298 U. S. 468, 56 Sup. Ct. 906, 80 L. ed. 1288 (1936). 
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States Tariff Commission,!”° the United States Employees’ Compensation 
Commission,!*4 the National Industrial Recovery Administration,’ 
and others.!** It has been cited in cases coming up from Railroad Com- 
missions,'** State Highway Commissioners,'!*> and other State agencies. 

In the Rochester Telephone Case,‘** in which the Supreme Court, in 
an opinion by Mr. Justice Frankfurter, added the Interstate Commerce 
Commission case of Procter & Gamble Co. v. United States,** to the 
Index Expurgatorius,'** and held that ‘‘negative orders’’ are subject to 
judicial review, it is pointed out that all except one of its prior decisions 
on the negative order doctrine involved review of action by the Interstate 
Commerce Commission.'2® The other case involved review of action by 
the Secretary of Agriculture under the Packers and Stockyard Act.1 
The Rochester Telephone Case, of course, came up from the Federal 
Communications Commission.** 

Under the Interstate Commerce Act a railroad must obtain from the 
Interstate Commerce Commission a certificate of ‘‘ public convenience and 
necessity’’ before constructing an ‘‘extension’’ of its line of railroad. 
It may not acquire another line of railroad by lease or stock purchase 
except on authorization by the Interstate Commerce Commission, and a 
finding that such acquisition will be ‘‘in the public interest.’’493 In Fed- 
eral Radio Commission v. Nelson Bros. Bond & Mtg. Co.,'** the Supreme 
Court intimated that the meaning of that language in the Interstate Com- 
merce Act throws light on the meaning of the words ‘‘ public interest, 
convenience or necessity’’ as used in the Communications Act of 1934. 
Therefore, when the United States Court of Appeals for the District of 
Columbia had the language of the Communications Act before it, in the 


120 Soom Nitrogen Products Co. v. U. S., 288 U. S. 294, 53 Sup. Ct. 350, 77 
L. ed. 796 (1933). 

121 Crowell v. Benson, 285 U. S. 22, 52 Sup. Ct. 285, 76 L. ed. 598 (1932). 
on os v. U. S., 295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570, 97 A. L. R. 

123 Anniston Mfg. Co. v. Davis, 301 U. S. 337, 57 Sup. Ct. 816, 81 L. ed. 1143 
(1937). The cases cited are illustrative but not inclusive. 

124 West v.C. & P. Tel. Co., 295 U. S. 662, 55 “4 Ct. 894, 79 L. ed. 1640 (1935); 
Obio Bell Tel. Co. v. P. U. Comm. of Obio, 301 U. S. 292, 57 Sup. Ct. 724, 81 L. ed. 
1093 (1937); N. Y. ex rel Consolidated Water Co. v. Maltbie, 303 U. S. 158, 58 Sup. 
Ct. 506, 82 L. ed. 724 (1938); R. R. Comm. of Calif. v. Pacific G. & E. Co., 302 U.S. 
388, 58 Sup. Ct. 334, 82 L. ed. 319 (1938). 

(1933), Southern Ry. Co. v. Virginia, 290 U. S. 190, 54 Sup. Ct. 148, 78 L. ed. 260 

126 Rochester Telephone Corp. v. U. S., 83 L. ed. (adv. op.) 718 (1939). 

127 225 U. S. 282, 32 Sup. Ct. 761, 56 L. ed. 1091 (1912). 

128 See dissenting opinion of Holmes, J., in Baldwin v. Missouri, 281 U. S. 586, 
50 Sup. Ct. 436, 74 L. ed. 1056 (1930), at p. 596. 

129 Opinion, p. 721, note 4. 

130 U. §. v. Corrick, 298 U. S. 435, 56 Sup. Ct. 829, 80 L. ed. 1263 (1936). 

181 See, also, the cases of U. S. v. Maber, 83 L. ed. (adv. op.) 732, and Federal 
Power Commission v. Pacific P. & L. Co., 83 L. ed. (adv. op.) 664, decided the same 


ay. 
182 § 1 (18). 41 Stat. 477, 49 U. S.C. 1 (18). 
183 § 5 (4). 48 Stat. 217, 49 U.S.C. 5 (4). 
184 289 U. S. 266, 285, 53 Sup. Ct. 627, 77 L. ed. 1166, 89 A. L. R. 406 (1933). 
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Mackay Radio Case,'** it considered the decisions of the Interstate Com- 
merce Commission construing and applying the language of the Inter- 
state Commerce Act. 

In McNinch [FCC] v. Heitmeyer,** the rights of an applicant in a 
remanded case were drawn into controversy. In making its determina- 
tion the court cited the Baltimore & Ohio Railroad Case,'*" originating 
in the Interstate Commerce Commission. In the Southland Industries 
Case™8 and the Saginaw Broadcasting Company Case,*® coming up from 
the Federal Communications Commission, the United States Court of 
Appeals for the District of Columbia relied upon court decisions in cases 
coming up from the Interstate Commerce Commission. The Court did 
likewise in the Missouri Broadcasting Corporation Case.) 

In Jones v. Securities and Exchange Commission, one of the issues 
presented was whether certain powers were unconstitutionally delegated 
to that Commission. The delegation was sustained on the basis that they 
were similar to those delegated to the Interstate Commerce Commission, 
and cases arising under the Interstate Commerce Act cited as authorities. 
In Securities and Exchange Commission v. Andrews,’ involving the 
forum for review of an action of the Commission, the Court cited a case 
arising under the Interstate Commerce Act.}* 

In Federal Power Commission v. Metropolitan Edison Company, 
the Supreme Court found ‘‘persuasive analogies’’ for interpretation of 
the Federal Power Act in the decisions interpreting and applying the 
provisions for judicial review of orders of the Interstate Commerce Com- 
mission. Most of the eases cited by the Court were Interstate Commerce 
Commission cases. The Court did, however, cite cases from the Federal 
Trade Commission, the National Labor Relations Board and the Seecuri- 
ties and Exchange Commission. 

When the United States Cireuit Court of Appeals for the Fourth 
Circuit had before it a petition to review and set aside a ‘‘finding’’ of the 
Federal Power Commission,'*® it had to determine whether a ‘‘finding”’ 
was an ‘‘order’’ because it had jurisdiction only to review an ‘‘order’’ 
issued by the Commission. In reaching its conclusion it relied wholly 
upon eases arising under the Interstate Commerce Act. 


135 Mackay Radio & T. Co., Inc. v. F. C. C., 97 F. (2d) 641, 643 (1938). 

136 105 F. (2d) 41 (App. D. C. 1939). Certiorari granted October 16, 1939, by 
Supreme Court. 
= —_— & O. R. Co. v. U. S., 279 U. S. 781, 785, 49 Sup. Ct. 492, 73 L. ed. 

138 Southland Industries v. F. C. C., 99 F. (2d) 117 (1938). 

139 Saginaw Broadcasting Co. v. F. C. C., 96 F. (2d) 554 (1938). 

140 Missouri Broadcasting Corp. v. F. C. C., 94 F. (2d) 633 (1937). 

14179 F. (2d) 617 (C. C. A., 2, 1935). Certiorari denied, 297 U. S. 705, 56 Sup. 
Ct. 497, 80 L. ed. 993 (1936). 

14288 F. (2d) 441 (C. C. A., 2, 1937), cited with approval in F. P. C. v. Metro- 
politan Edison Co., 304 U. S. 375, 58 Sup. Ct. 963, 82 L. ed. 1408 (1938). 
a (ie Cent. R. Co. v. P. U. Comm., 245 U. S. 493, 38 Sup. Ct. 170, 62 L. ed. 

144 Supra note 142. 

145 Carolina Aluminum Co. v. F. P. C., 97 F. (2d) 435 (1938). 
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In Myers v. Bethlehem Shipbuilding Co.** one of the questions pre- 
sented was the right of the National Labor Relations Board to make the 
initial determination of its own jurisdiction. In sustaining that power 
the Supreme Court cited two cases coming up from the Interstate Com- 
merce Commission. When a similar question arose as to the right of the 
National Bituminous Coal Commission to make such a determination of 
its jurisdiction,’*? the United States Circuit Court of Appeals for the 
Eighth Circuit, in turn, cited the Myers Case. 

In Mallory Coal Company v. National Bituminous Coal Commis- 
sion,148 the Court, in support of its ruling that irreparable injury and 
lack of relief therefor is not sufficient to establish the privilege of judicial 
review of administrative action, cited a number of cases involving orders 
of the Interstate Commerce Commission. 

The Civil Aeronautics Act, 1938,14° contains many provisions based 
upon the Interstate Commerce Act. The cases arising under the Inter- 
state Commerce Act will, therefore, be invaluable in the interpretation 
and application of those provisions of the Civil Aeronautics Act.™ 
Fortunately, they have been presented to the bar with an enlightening 
discussion.154 

The references which I have made to cases are illustrative, but not 
exhaustive. They do indicate, however, that the procedures established 
in Interstate Commerce Commission cases are having a very marked in- 
fluence upon the procedures of similar adjudicatory agencies, and show 
the necessity for familiarity with them by the practitioners before the 


other administrative agencies, and, what is of equal importance, familiar- 
ity by the employees of these administrative tribunals. 


(To be continued in next issue) 


146 Supra note 118. 

147 Sunshine Anthracite Coal Co. v. N. B. C. C., 105 F. (2d) 559 (C. C. A, 8 
1939). Petition for writ of certiorari filed September 23, 19 

14899 F. (2d) 399 (App. D. C., 1938). See, also, Utah Fuel Co. v. N. B.C.C, 
101 F. (2d) 426 (App. D. C., 1938). 

149 Act of June 23, 1938, 52 Stat. 977, 49 U. S. C. 401-681. “The hydra-headed 
administration provided by this Act is new and self-contradictory of the purposes of 
the new Act. * * * There is already evidence that this new ‘guinea pig’ type of 
organization will be tested in the crucible of experience before being extended."— 
From book review by this writer r. 7 Geo. ‘Wash. L. Rev. 921 (1939). 

“hy eS Co. v. I. C. : Cu 102 U.S. 197, 16 Sup. Ct. 666, 40 L. ed. 940 
(1896); I. C. C. v. Baltimore & O. R. Co., 145 U.S. 263, i2 Sup. Ct. 844, 36 L. ed. 
699 (1892); I. C. C. v. Cincinnati, N. O. & T. P. Ry. Co., 167 U. S. 479, 17 Sup. Ct 
896, 42 L. ed. 243 (1897); 7 Geo. "Wash. L. Rev. 919, 920, note 12 (1939). 

151 Ruyne, Crvit Agronautics Act, ANNOTATED (1939) 
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Chicago Regional Chapter Holds First Meeting 


The Chicago Chapter held its first meeting on Friday, December 
8th, with 50 members in attendance. 

Mr. John Burehmore presented an analysis and discussion of the 
decision of the Interstate Commerce Commission in Ex Parte Nos. MC-9 
and MC-27. 

Applications have been received from 73 members of the national 
association for membership in this Chapter since the organization meet- 
ing, making the present membership total 125. The Membership Com- 
mittee of the Chapter is getting organized under the chairmanship of 
Mr. L. J. Quasey, and it is the hope of this group that by the end of the 
fiscal year the Chicago District Chapter will have a membership of over 
250. 





District of Columbia Chapter Adopts Constitu- 
tion and By-Laws and Elects Officers 


Meeting Addressed by Eastman—Aitchison to Speak at Next Meeting 


A luncheon meeting of the District of Columbia Chapter of the Asso- 
ciation, with 55 members present, was held on Tuesday, December 5th, 
at which time a Constitution and By-Laws were adopted and the fol- 
lowing officers elected : 

Mr. R. Granville Curry, Chairman; Mr. John R. Turney, Vice Chair- 
man; and Mr. Emory B. Ussery, Secretary-Treasurer. 

The Executive Committee comprises, in addition to the above named 
officers, Mr. James M. Souby, Mr. George H. Muckley, Mr. Dabney T. 
Waring and Mr. Edward F. Lacey. 

Among those present was Chairman Eastman who addressed the 
meeting on the subject of the problems of the Commission and the need 
of cooperation and aid by our Association and Chapters in solving these 
problems. 

Chairman Eastman’s address roughly stated that the value of an or- 
ganization of practitioners is that it affords an opportunity for intelligent 
criticism. Much of the criticism directed at the Commission comes from 
ill-informed sources and there are many who are not informed as to the 
Commission’s work and the intricate problems involved, who neverthe- 
less feel free to criticise. On the other hand, intelligent criticism is al- 
ways helpful and members of the Association of Practitioners are pecu- 
liarly well qualified to give the Commission the kind of criticism that is 
constructive. 

Helpful suggestions are becoming more and more necessary because 
of the extremely heavy burden now resting on the Commission. Every 
day the members of Division 5 are called upon to struggle with a large 
number of problems, contained in a file of papers several inches thick, 
which relate to the motor carrier industry, some of which are new and 
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involve novel principles of great difficulty. Division 5 is confronted with 
the problem not only of passing upon these numerous cases, but of blazing 
important trails in a new field and the volume of work has been and is 
tremendous. 

The problem of railroad reorganization is another very difficult task, 
and the amount of detail involved in even a single reorganization case is 
almost unlimited. The reorganization of many railroads, some of them 
large railroads, is still in the hands of the Commission. 

Then too, the question of interterritorial rates should not be over- 
looked. This subject appears to be increasingly important and may be- 
come still more so in days to come. Experience shows that these inter- 
territorial rate cases are both complicated and difficult. Classification 
cases are equally difficult. One volume of the Commission’s reports (Vol. 
54) is completely taken up with a single classification case. This illus- 
trates the size and importance of a major classification problem. 

One of the most important questions is that of legislation. The legis- 
lation now pending in Congress relating to the field of interstate com- 
merce is unusually important and some of it is quite fundamental in 
nature. 

In the early days the field of regulation of water carriers was not 
as important as it is becoming today for they were not regulated to the 
extent that they are now regulated. Today there are proposals to extend 
the field of regulation over such carriers, hence this too will greatly in- 
erease the difficulty and responsibility of the Commission’s work in the 
event it is given additional jurisdiction over such water carriers. 

Accompanying all these problems is the increasingly difficult one of 
competitive rates. This is one of the most difficult matters. It is a com- 
paratively easy matter to deal with the rates of one carrier but when you 
find different types of carriers competing with each other and you have 
to fix rate structures that will adequately and fairly take care of the 
needs of three different kinds of competing carriers, and also take care 
of the public interest at the same time, the job is not an easy one. This 
question of competitive rates has never been more important or more 
difficult than it is at the present time. 

In order to make itself more efficient in the handling of these above- 
mentioned problems, the Commission recently reorganized itself to help 
meet its own needs. Under this new organization the Chairman is not 
‘*a boss.’’ In the last analysis he has no greater power than any other 
Commissioner. He is supposed to be a leader because he is Chairman, 
but this is only a moral leadership and even in the administrative field 
the power rests in Division 1 and not in the Chairman. Therefore, while 
the recent reorganization was intended to increase the Commission’s 
efficiency, it is not improbable that further steps will have to be taken 
toward that end and it may be necessary to delegate more work to single 
Commissioners and to boards of employees. 

A Commissioner cannot function to best advantage if all of his time 
is spent in the drudgery of deciding cases and in work on administrative 
detail. He should have time for study and reflection. Therefore, a very 
important consideration is to give the members of the Commission time 
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for constructive work and for creative thought. It is appreciated how- 
ever, that in the judicial field the matter of delegating authority to others 
is not as easy as it is in the administrative field. One who has the power 
to adjudicate is naturally hesitant about delegating that responsibility to 
another and while there must be further delegation, it must be worked 
out with care. 

Chairman Eastman ended by stating that there is also need for 
greater expedition in the Commission’s work and to accomplish that end 
it may be necessary to have both internal and external reorganization. 
While he has reached no definite conclusions in the matter, attention 
may have to be given to the question whether the plan of having proposed 
reports should be continued, for while the proposed report system has 
worked quite well, there can be no doubt that it delays ultimate decision. 

It is because of all these important and pressing problems that the 
Commission welcomes the formation of chapters consisting of experts who 
are really qualified by training and experience to aid them in their work. 

The next luncheon meeting is scheduled for Tuesday, January 9th, 
at the Hay-Adams House, at which time Commissioner Aitchison will 
address the chapter. 





EXAMINATION MATERIAL FOR STUDENTS IN THE FIELD OF 


REGULATORY LAW AND PRACTICE 


Members of this Association, and students, will be interested in a 
publication by Examiner O. L. Mohundro, entitled ‘‘ Questions—A uthori- 
tative Sources for Answers.’’ The book is published by Guthrie Litho- 
graph Company, 1150 First Street, N. W., Washington, D. C. and may 
be obtained for $3.50 per copy. The questions are so framed as to indi- 
eate the authority for the answer. Many opinions of the tribunal of last 
resort are cited in the structure of the questions. The field of the subject 
is from the Constitution, as it relates to commerce law, through the sev- 
eral regulatory statutes, and the several steps of administrative procedure 
before the Federal regulatory agencies, judicial review, ethics, forms, ete. 
Appended are brief excerpts of many of the leading court cases wherein 
the opinions are instructive on shipper, carrier, patron, and utility eon- 
troversies. / 











CONSTITUTION & BY-LAWS 


of the 


District of Columbia Chapter 


of the 


ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION PRACTITIONERS 


(Adopted December 5, 1939) 


ARTICLE I 
NAME AND OBJECT 


The Chapter shall be known as District of Columbia Chapter of 
Association of Interstate Commerce Commission Practitioners. It shall 
be organized for educational and social purposes and to promote a greater 
interest by the members and others in the objects and work of the Asso- 
ciation as stated in the Object (Article I1) of the parent organization, 
to wit: 


‘‘promote the proper administration of the Interstate Commerce Act 
and related Acts; to uphold the honor of practice before the Interstate 
Commerce Commission and to encourage cordial intercourse among the 
practitioners. ’’ 


ARTICLE II 
QUALIFICATIONS & ELECTION TO MEMBERSHIP 


Any person who is a member, in good standing, of the Association 
of Interstate Commerce Commission Practitioners is eligible for mem- 
bership in this Chapter and may become a member upon filing written 
application for membership with the Secretary and approval thereof by 
the hereinafter constituted Executive Committee, Provided, however, 
that any member who shall cease to be a member, in good standing, of 
the Association of Interstate Commerce Commission Practitioners, shal] 
automatically cease to be a member of this Chapter. 


ARTICLE III 
DUES 


The members shall pay dues of $1.00 per year, in advance, for the 
purpose of defraying the expenses of the Chapter. 
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ARTICLE IV 
ELECTION OF OFFICERS 


The election of officers and members of the Executive Committee 
shall be by ballot of the membership of the Chapter in attendance at 
the annual meeting of the Chapter. 


ARTICLE V 
OFFICERS & EXECUTIVE COMMITTEE 


The officers of the Chapter shall be a Chairman, Vice Chairman, 
Secretary-Treasurer and four additional members, all of which shall 
constitute the Executive Committee. The officers and other members 
of the Executive Committee shall be elected at each annual meeting of 
the Chapter, shall take office immediately, and shall continue in office 
until their successors are chosen. 


ARTICLE VI 
DUTIES OF OFFICERS & EXECUTIVE COMMITTEE 


Chairman. The Chairman shall be the chief executive officer of the 
Chapter, preside at all Chapter meetings, appoint all committees, unless 
otherwise provided by resolution of the members, and shall be an ex- 
officio member of all such committees. 

Vice Chairman. The Vice Chairman in the absence or disability of 
the Chairman shall assume the duties of the Chairman, and such other 
duties as may be assigned to him by the Executive Committee. 

Secretary-Treasurer. The Secretary-Treasurer shall be responsible 
for the records and funds of the Chapter and perform the duties usually 
and customarily performed by such officer and such other duties as from 
time to time may be assigned to him by the Executive Committee. 

Executive Committee. The Chairman of the Chapter shall be the 
Chairman of the Executive Committee. The Executive Committee shall 
have the power to fill vacancies in its own membership, receive and con- 
sider all reports and may prove or disapprove such reports, without al- 
teration, but shall present them to the Chapter with recommendations 
as to disposition. It shall have full power to act for the Chapter in 
emergencies requiring immediate action. 

Committees. There shall be authorized such committees as the 
Executive Committee shall deem proper for the conduct of the business 
and furtherance of the welfare of the Chapter. 


ARTICLE VII 
MEETINGS 


The Chapter shall hold regular monthly meetings on such day as 
may hereafter be determined by the Executive Committee. 

Annual meetings of the Chapter shall be held in the month of Sep- 
tember at such time and place as may be determined by the Executive 
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Committee. Other meetings may be called by the Executive Committee 
at such time and place as may be determined upon by it. 

Notices of all meetings of the Chapter shall be given to all mem. 
bers, at least five days in advance of the date set for such meeting. The 
Executive Committee may change the date of regular meetings when, in 
its judgment, the best interests of the Chapter will be thereby served. 

Meetings shall be conducted under Roberts’ Rules of Order and a 
majority vote shall determine questions unless otherwise provided. 

The determination of any question by the Chapter shall not abridge 
the right of individual action by any member even though such action 
may be contrary to the Chapter’s position. 

Unless otherwise determined by the Executive Committee, only 
members of the Chapter or prospective members who have been invited, 
shall be permitted to attend Chapter meetings, provided, however, that 
the Executive Committee shall have authority to invite non-members to 
attend such meetings and in its discretion may also invite such non- 
members to address the members of the Chapter. No member of the 
Chapter shall invite a person not eligible to membership in the National 
Association to attend Chapter meetings without the consent of the Execu- 
tive Committee. 


ARTICLE VIII 
QUORUM 
Twelve members present at any meeting shall constitute a quorum 
of the Chapter. Four members of the Executive Committee shall con- 
stitute a quorum at meetings of that committee. 
ARTICLE IX 
TREASURY FUNDS & EXPENDITURES 
The Treasurer shall collect all monies payable to the Chapter and 
shall be responsible for their safe-keeping. 
No financial obligation shall be incurred on behalf of the Chapter, 


nor shall any of the Chapter funds be expended except on the authority 
of the Executive Committee. 


ARTICLE X 
AMENDMENTS 


This constitution and by-laws may be amended by a two-thirds vote 
of the members at any meeting, providing notice of such proposed amend- 
ment shall have been submitted in writing to all members of the Chapter 
not less than twenty days prior to the date of such meeting. 
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Washington Institute of Administrative Law 


Practice and procedure before some of the administrative agencies 
of the Federal Government was the theme of the Washington Institute 
of Administrative Law, held in Washington, D. C., from November 13th 
to November 17th, inclusive. Several hundred attorneys attended the 
six sessions of the Institute. 

At the first session, Chairman J. Warren Madden of the National 
Labor Relations Board discussed the procedure before that agency, while 
Thomas E. Kerwin, of New York City, discussed the procedure from the 
standpoint of the trial attorney. His discussion was based upon his ex- 
perience and observations in Labor Board cases. He stressed, in par- 
ticular, the necessity for making an adequate record of the facts. 

At the session on November 14th, Chief Counsel John P. Wenchel 
of the Bureau of Internal Revenue discussed in detail the practice and 
procedure before the Bureau, from the standpoint of the general prac- 
titioner rather than the tax expert. E. Barrett Prettyman, formerly 
General Counsel of the Bureau of Internal Revenue, and now practicing 
law in Washington, discussed types of taxes, tax terms, prerequisites for 
appearance before the Bureau of Internal Revenue, and the procedure 
in income, estate and gift tax cases, emphasizing that tax practice is the 
practice of law, and that cases should have careful preparation. 

The organization and procedure of the Federal Communications 
Commission was discussed at the session on November 15th. Louis G. 
Caldwell, formerly General Counsel of the Federal Radio Commission, 
gave the background and organization of the Commission, and discussed 
in particular the abolition of the Trial Examiners’ Division and the Com- 
mission’s new rule limiting interventions. Herbert M. Bingham, Sec- 
retary of the Federal Communications Bar Association, discussed, step 
by step, the procedure before the Communications Commission. 

Chairman Robert E. Freer of the Federal Trade Commission, at the 
session on November 16th, outlined the procedure in cases before that 
agency. Judge J. Harry Covington, co-author of the original Federal 
Trade Commission Act, discussed the history of that statute. 

On November 17th, Clarence A. Miller, Vice President and General 
Counsel of The American Short Line Railroad Association, and a former 
President of the Association of Interstate Commerce Commission Prac- 
titioners, discussed the relation of Interstate Commerce Commission prac- 
tice to other administrative agencies, and outlined in detail the proce- 
dure in Interstate Commerce Commission cases. (Mr. Miller’s thesis ap- 
pears in this and the January JourNAL.) At the same session 
Walter F. Dodd, a practicing attorney of Chicago, discussed the Wage 
and Hour Law. 

_ At the evening session on November 17th, Associate Justice Justin 
Miller, of the United States Court of Appeals for the District of Colum- 
bia, discussed appeals from administrative agencies. Justice Miller said 
that “‘the time to begin thinking about judicial review of administrative 
action is at the commencement of the administrative proceeding.’’ 
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The sessions of the Institute were concluded by an address by Dean 
Pound, who dealt with principles of administrative law. Dean Pound 
said that the operation of administrative agencies is consonant with the 
doctrine of separation of powers. He thought that something similar 
to the pre-trial procedure provided by the new Federal Rules of Civil 
Procedure should be available in administrative proceedings. 

The Institute was sponsored by the Section of Legal Education and 
Admissions to the Bar of the American Bar Association, and was pre- 
sided over by George Maurice Morris, formerly Chairman of the House 
of Delegates of the American Bar Association. The Institute was a 
great success. 

No announcement has yet been made as to whether the proceedings 
of the Institute will be published in book form, although there are indi- 
cations that this will be done. 








A TRIBUTE TO W. H. CHANDLER 


With the passing of Bill Chandler there goes a stalwart giant in the 
field of interstate commerce. Perhaps Bill’s outstanding characteristic was 
the frankness and directness with which he spoke. Possessing a very keen 
mind, unlimited courage, he made himself felt in any gathering and always 
made a constructive suggestion toward the solution of a problem. He was 
wont to call a spade a spade. His adjectives were usually emphatic, often 
colorful. He was quick to discern anything wrong, and to characterize it 
in appropriate terms. Many a legislator, many a member of the Inter- 
state Commerce Commission winced as he denounced the wrong and pleaded 
for the right. The Interstate Commerce Commission and all of us who 
work in this great field owe much to the direction which Bill Chandler 
gave to the development of sound regulation. 

In spite of Bill’s directness, there was often a merry twinkle in his eye, 
and underneath his vest was a big heart and a sympathetic understanding. 
It is a tribute to him that those who worked most closely to him loved him 
best. His sturdy honesty, his innate ability, his colorful invective, his 
hatred of sham, left their impression on all of us who were so fortunate as 
to feel the imprint of his personality. One feels that with the passing of 
Bill Chandler an epoch must have passed. 

Wilbur La Roe, Jr. 
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W. H. CHANDLER DEAD 


William H. Chandler, for more than fifteen years manager of the 
traffic bureau of the Merchants’ Association of New York, died on De- 
cember 2nd at his home, 344 North Mountain Avenue, Upper Montclair, 
N. J., after a long illness. He was in his sixty-ninth year. 

Mr. Chandler was born on Jan. 13, 1871, in Greenville, Ala., the son 
of Charles Henry and Catherine Flowers Chandler. Starting his career as 
a wholesale grocery clerk, Mr. Chandler later became chief rate clerk of the 
Louisville & Nashville Railroad at Montgomery, Ala. 

At various times Mr. Chandler was connected with the Central of 
Georgia Railway at Savannah, Ga.; with the Ocean Steamship Company 
in New York as well as in Savannah; with Francis H. Leggett & Co. as 
industrial traffic manager; the Seacoast Canning Company of New York; 
the Atlanta, Birmingham & Atlantic Railroad as New England freight 
agent, and the Brunswick and Texas City Steamship Companies, Boston. 

Mr. Chandler first came into contact with the Merchants Association 
in 1911 and 1912 at the time of the Interstate Commerce Commission’s 
general investigation of express rates. He was manager of the Boston 
Chamber of Commerce transportation bureau and in 1924 succeeded J. C. 
Lincoln as traffic manager of the Merchants Association. 

From 1933 to 1935 Mr. Chandler was Eastern Traffic Assistant to the 
Federal Coordinator of Transportation. He had served as chairman of the 
Shippers Conference and president of the National Industrial Traffic League 
as well as chairman of its executive committee. 

Likewise, he was president of the New England Traffic League and 
chairman of the exécutive committee of that organization, representing 
the six New England states. He was a member of the Association of 
Practitioners before the Interstate Commerce Commission and its presi- 
dent from 1934 to 1935. Mr. Chandler was the author of “Express Service 
and Rates” and he compiled the “Merchants’ Parcel Post and Express 
Guide.” 

He married on Jan. 12, 1898, Margaret Blight of Peekskill, N. Y. She 
died in May, 1938. 

Surviving are a son, Desmond Blight, and a brother, Dr. Charles F. 
Chandler, the latter of Montgomery, Ala. 

















Rail Transportation 
By F. F. Estes, Editor 


Southern Governors’ Case Decided by |. C. C. 


Finding interterritorial freight rates on certain articles moving 
from Southern into Official territory unreasonable and prejudicial, the 
I. C. C., in a 5-to-4 decision and order in the Southern Governors Case, 
ordered the prejudice so found to be removed by the carriers on or be- 
fore March 1, 1940, by the establishment of rates more nearly in line 
with those on similar traffic within Official territory. The majority re- 
port was written by Commissioner Lee. Voting with him were Commis- 
sioners Aitchison, Caskie, Splawn and Rogers. Commissioner Porter 
joined in Chairman Eastman’s expression of dissent. Commissioner 
Miller dissented on the ground that the complaint should be dismissed for 
lack of proof. Commissioner Mahaffie joined in this dissent. Commis- 
sioners Alldredge and Patterson did not participate in the disposition 
of the case. The ease is officially docketed as No. 27746, State of Alabama 
et al vs. New York Central R. R. Co., et al. The proceeding was initiated 
by complaint filed in May, 1937, by several Southern states and indus- 
tries located therein, attacking rail rates on various manufactured or 
processed articles moving from points in those states to destinations in 
central, trunk-line and New England territories, as unreasonable, dis- 
eriminatory and prejudicial. In arriving at its decision, the majority 
report, inter alia, said, ‘‘It is a fair conclusion from the record as a 
whole and we accordingly find, that the cost of transporting the articles 
named in the complaint from producing points in the South into the 
North, compared with that of transporting like articles within the North, 
does not justify the maintenance thereon of higher levels of rates than 
are applicable on like articles within the North.’’ Articles involved in- 
clude stoves, stone, cast iron pipe fittings, iron body valves, fire hydrants, 
brass pipe fittings, brass cocks and valves, and soapstone and tale. 

The dissenting opinions charged that too much emphasis was placed 
by the majority on ‘‘freedom of movement’’ and not sufficient weight 
given to cost of transportation. They felt also that the cost data avail- 
able was ‘‘fragmentary and incomplete,’’ and therefore inadequate to 
prove the rates under attack were prejudicial to the South. 





Broadening Scope of Southern Governors’ Rate Case 
To Be Considered 


Members of the Conference of Southern Governors, who instituted 
the so-called Southern Governors’ Rate Case, in which the I. C. C. held 
that northbound rail rates on specified commodities were unreasonably 
high in relation to similar traffic in Official Territory, are considering 
plans to widen the list of products destined for northern consuming cen- 
ters on which reductions may be made in line with the Commission’s de- 
cision. 
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Birmingham Southern To Operate Tenn. C. |. & R. Co. 


In Finance Docket 12292, the I. C. C. has authorized the Birming- 
ham Southern Railroad Company to acquire and operate a line of rail- 
road of the Tennessee Coal, Iron & Railroad Company extending from 
Dolonah Junction to Dolonah, approximately 2.47 miles, all in Jefferson 
County, Alabama. 





Y. & M. V. Railroad To Abandon Branch Line 


In Finance Docket 12197, the Yazoo & Mississippi Valley Railroad 
Company has been authorized by the I. C. C. to abandon a branch line, 
approximately 11.34 miles, all in Sharkey County, Mississippi. The line 
extends from Spanish Fort in a southwesterly direction to the junction 
with the applicant’s main line at Kelso. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended November 25, 1939, 
totaled 676,516 cars, an increase of 114,858, or 20.4 per cent, above the 
corresponding week in 1938, and an increase of 120,754 cars, or 21.7 
per cent above the same week in 1937. Loading of revenue freight for 
the week of November 25, which included a holiday, was a decrease of 
94,888 cars, or 12.3 per cent, below the preceding week. Coal loading 
amounted to 134,334 cars, a decrease of 16,712 cars below the preceding 
week, but an increase of 14,333 cars above the corresponding week in 
1938. 





Demurrage Charges and Sit-Down Strikes 


In Docket 27950, Chrysler Corporation vs. New York Central Rail- 
road Company, the I. C. C. found that demurrage charges collected on 
various empty, loaded, partially loaded, and partially unloaded cars 
during a ‘‘sit-down’’ strike at the Chrysler plants were applicable, but 
made a distinction between cars held outside complainant’s plant and 
those held within the plant confines during the period of the ‘‘sit-down’’ 
strike. The Commission found the charges assessed on the cars held 
outside the plant not to have been unreasonable and were properly as- 
sessed. With respect to the cars held inside the plant confines the Com- 
mission found the demurrage charges assessed unreasonable to the ex- 
tent they exceeded $1.20 a car for each day of impoundage. (This is in 
clarification of an item appearing on page 7 of the October issue of the 
JOURNAL. ) 
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Missouri Pacific To Abandon 30 Miles Of Line In Kansas 


Abandonment of a branch line of the Missouri Pacific R. R., has been 
authorized by the I. C. C. in Finance Docket 12205. The line, extending 
from Le Roy to Madison, approximately 30 miles, all in Coffey and 
Greenwood Counties, Kansas, serves a total tributary territory with an 
estimated population of 7,186. Livestock, petroleum products, grain, 
cement, brick and lumber comprise the bulk of the traffic now moving 
over the line. 





Freight Commodity Statement Revised Effective January 1, 1940 


The Freight Commodity Statement, published quarterly and an- 
nually by the I. C. C., will be considerably revised commencing with 
January 1, 1940. Carriers, whose reports to the Commission are the 
basis for the compilation, are instructed to report the number of tons 
of revenue freight originated by them and the number of tons of revenue 
freight terminated by them in each of the geographic areas specified in 
an appendix to the order. These areas, 44 in number, in general, follow 
individual State lines. The present reports cover Districts and Regions, 


and the revision is a further refinement and breakdown of these valuable 
data. 





Railway Operating Income Shows Appreciable Rise 


Class I railroads of the U. S. in the first ten months of 1939 had a 
net railway operating income of $456,617,496, which was at the annual 
rate of return of 2.07 per cent on their property investment. Corres- 
ponding figures for the first ten months of 1938 were, $274,029,613, and 
1,24 per cent, respectively. 





New Equipment For Illinois Central 


The I. C. C. in Finance Docket 12612, has approved the purchase by 
the R. F. C. not to exceed $7,800,000 of Illinois Central 3-percent equip- 
ment trust certificates. The proceeds are to be used in the purchase of 
10 Diesel electric locomotives, 1,000 box cars, 750 hopper ears, and 750 
gondolas. 





Scrap Iron Rates In Official Territory 


In deciding Docket No. 27947, Traffic Bureau, Lynchburg Chamber 
of Commerce vs. Baltimore & Ohio R. R. Co., et al, and related cases, 
the I. C. C. found unreasonable the rates charged on scrap iron moving 
from Lynchburg, Roanoke and certain other points in Virginia in official 
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territory to Butler and Johnstown, Pennsylvania, and Youngstown, 
Ohio; and from Lynchburg to Harrisburg, Pennsylvania, and Canton, 
Ohio. The rate applied to two cars of scrap iron moving from Danville, 
Va., to Warren, Ohio, shipped in 1935, was found unreasonable and 
waiver of collection of undercharges authorized. Scrap iron rates from 
eertain North Carolina and South Carolina points to East Radford, 
Virginia, were found not to have been unreasonable and the complaint 
in Docket 28024 was ordered dismissed. Rates from Petersburg to Nor- 
folk and Newport News, Va., are found not unreasonable, but rates from 
Lynchburg and Roanoke to Norfolk and Newport News are found un- 
reasonable and reparation awarded. The basis of reasonableness in the 
group of findings is that the rates should not have exceeded 70° of the 
basic scale prescribed by the Commission in Jron and Steel Articles, 155 
ICC 517. 





Erie Railroad To Acquire Control Of Cleveland & Mahoning 
Valley Railway 


The I. C. C. in Finance Docket No. 12527, has authorized acquisi- 
tion by the trustees of the Erie Railroad Company of control of the 


Cleveland and Mahoning Valley Railway by purchase of the latter’s 
eapital stock. The Cleveland company now owns approximately 80 
miles of main line extending from Cleveland to a point near the Penn- 
svlvania-Ohio State line east of Youngstown and branches extending 
from Youngstown to Hazelton; Youngstown to Girard, and from Niles 
to a point 3 miles south of Lisbon, a total branch line mileage of 43.4 
miles. 

In Finance Docket 12580, the I. C. C. grants authority to the trus- 
tees of the Erie Railroad to assume obligation and liability in respect 
of not exceeding $7,000,000 of lateral-trust certificates to be sold to the 
R. F. C., the proceeds to be used for the acquisition of control of Cleve- 
land & Mahoning Valley Railway. 





New Timberland In Michigan To Be Served By The C. & N. W. 


Authority has been granted to the Chicago & North Western Rail- 
way Company in Finance Docket 12583, to construct an extension of a 
branch line of railroad in Marquette County, Mich. The line, approxi- 
mately 1 mile in length, would reach an area of approximately 90,000 
acres of timberland to be developed in the immediate future, and esti- 
mated to yield more than 82,000 carloads of logs and other forest pro- 
ducts during the next few years. 
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Self-Help For Railroads 


The Chicago Journal of Commerce of Wednesday, November 15, 
1939, in an editorial captioned ‘‘Self-Help for Railroads,’’ said: 


‘* At its recent annual meeting in Chicago, the Association of Amer- 
ican Railroads announced a program of research looking to continued 
improvement in equipment and service. Supported by 150 roads for 
their mutual benefit, and assisted by continued laboratory work in sey- 
eral Universities, this project for the advancement of railroad efficiency 
is unquestionably a matter of broad public interest. 

‘*Until rather recently, as such things go, technological improve- 
ments in railroading have been comparatively few and far between. In 
recent years, however, the difficulties of the railroads have not been all 
of their own making. Increasing regulation and the restrictions im- 
posed upon management by organized labor undoubtedly have played 
an important part in the inability of the steam carriers to compete prof- 
itably with other and newer forms of transportation. 

‘*Yet despite these factors, there is no gain-saying the fact that the 
railroads began to do better when they began to turn their attention to 
the task of improving the facilities offered to the shipping and traveling 
public. Air-conditioned ears, streamlined trains, electromotive pulling 
equipment, improved steam locomotives and faster schedules enabled the 
roads to recover at an astonishing rate the ground lost to competitive 
transportations. 

**One of the reasons for the steady improvement in the automobile 
within the last 20 years has been the enormous expenditures of the indus- 
try in research and experimentation. As a result of these expenditures, 
the service given by the automobile has grown consistently better and less 
expensive every year. 

‘*Despite their many difficulties, the basic position of the railroads in 
transportation is still a very strong one. A serious, resolute and per- 
sistent attack on the technological problems involved in the actual haul- 
ing of freight and passengers, such as is planned by the Association of 
American Railroads, should do a great deal for the carriers. In fact, it 
is largely by self-help of this nature that the roads will be able to avoid 
further regulation at the hands of government.’’ 





Railroad Reorganizations 


The following is quoted from an editorial appearing in the Chicago 
Journal of Commerce of November 29, 1939, under the caption ‘‘ Railroad 
Reorganizations’’ : 


‘*Emergence of the Chicago and Eastern Illinois Railway Company 
as the first major railroad to complete reorganization under Section 77 
of the Federal Bankruptcy Act has focused attention of Middle West- 
ern investors owning other railroad bonds and equity securities on the 
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type of obligation they may expect to receive from other reorganiza- 
tions now in the Federal Courts. 

‘‘Reduction of capitalization and fixed charges in line with appar- 
ent ability to provide bondholders with some measure of income from 
their mortgage securities, together with preferred and common stock to 
be received from the scaling down process, is expected as a result 
of reorganization proceedings in the cases of the Chicago & North 
Western Railway Company, Chicago, Rock Island & Pacifie Railway 
Company, Chicago Great Western Railroad Company, Chicago, Mil- 
waukee, St. Paul and Pacific Railroad Company, Alton Railroad Com- 
pany, International Great Northern Railroad Company, Minneapolis, 
St. Paul and Sault Ste. Marie Railway Company, Missouri Pacific Rail- 
road Company, Wabash Railway Company and Wisconsin Central Rail- 
way Company and others. 

“It is expected that most of the current reorganizations will be com- 
pleted under Section 77 of the Bankruptcy Act. The Chandler Act, pass- 
ed this year, is held by recognized students of the legal phases of railroad 
reorganization to be of such limited scope as to apply to only two of the 
nation’s railroads. Prior to passage of Section 77, and its complete 
redrafting in 1935, railroad reorganization had been carried out through 
the medium of equity receiverships, sometimes known as ‘consent’ re- 
eeiverships. This required the filing of a bill by a ‘friendly’ creditor in 
a Federal Court in the District occupied by that section of the railroad 
property involved and the appointment by the Court of one or more re- 
eeivers. Each such Court through which the property passed had equal 
power to appoint receivers. 

‘*Because minority security holders, under the common law princi- 
ple in general use before the passage of Section 77, could not be bound by 
a majority or a two-thirds vote, it was formerly thought necessary to sell 
the entire property at an upset price. Addition of Section 77 to the 
Bankruptey Act was welcomed by many familiar with the practice of 
railroad reorganization because it was held to have eliminated the so- 
ealled ‘hocus-pocus’ of ‘consent’ receiverships, made ancillary receiver- 
ships unnecessary and gave a single Court jurisdiction over the entire 
property. 

‘Elimination of the necessity of sale at a forced price also was se- 
eured through Section 77 because of the requirement of the Act that two- 
thirds of the security holders may accept the proposed terms and because 
even if the plan is not accepted by security holders, the Court may never- 
theless confirm the plan if it is satisfied that it makes adequate provision 
for fair and equitable treatment of all concerned.’’ 





The Wall Street Journal of Friday, November 17th, in an editorial 
relating to reorganizations captioned ‘‘ Debris to be Cleared Away,’’ said : 
‘In ordinary times the better a bankrupt railroad’s earnings were, 
the easier it was to reorganize it. But it was to be expected that the up- 
turn in traffic since mid-summer which has so improved the results of 
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carrier operation would stiffen the resistance of junior security-holders 
to some of the ‘drastic’ reorganization plans proposed by mortgage 
creditors or by examiners for the Interstate Commerce Commission. 

‘*It is highly desirable, in practically everybody’s interest, that this 
mass of corporate debris left behind by the depression should be cleared 
away and the entire railroad web restored to the hands of solvent com- 
panies. That the receivers or trustees of a railroad can render as good 
transportation service as did the going concern before the court action 
cannot remain true indefinitely, and while it holds good it is so only 
because the thrift savings of those who invested in the earrier’s bonds are 
deprived of interest returns. The mere formality of reorganization, of 
course, cannot by itself restore lost earning power or debt service, but the 
agents of a bankruptcy court seldom pay creditors as much as the cur- 
rent earnings of the property would warrant. And for other reasons, 
also, solvency even on an altered capital structure is better than bank- 
ruptey. Despite their few recent gestures toward modernization, the 
courts cannot bring railroad operation abreast of the times; solvent car- 
rier corporations may. Completed reorganizations, moreover, will im- 
prove the chances of railroad transportation as a whole to survive in 
the form of private enterprise and to save the country from the afflic- 
tion of public political ownership. 

‘‘It behooves mortgage creditors, debenture holders, preferred 
stockholders and the owners of tail-end equities alike to compose their 
differences so that the better earnings of today may assist instead of 
hindering the restoration of a solvent railroad system. The new capital 
structures should be ‘sound,’ but they need not, and iideed should not 
completely extinguish common stocks merely to satisfy the doctrinaires 
of the Interstate Commerce Commission.”’ 





Denver & Rio Grande Western Reorganization Plan 


A group of bondholders of the Denver & Rio Grande Western Rail- 
road have asked the I. C. C. to disapprove the plan of reorganization 
proposed by the Examiner, and have told the Commission that it is 
‘‘absolutely unacceptable.’’ 

The bondholders have asked the Commission to abandon all at- 
tempts to consolidate the Denver & Rio Grande Western with other prop- 
erties. They contend that the railroad can be reorganized separately, 
leaving the new management free to take any steps it might deem proper 
for acquiring other properties. The insurance group committee objected 
to the Commission’s proposal that the Denver & Salt Lake and the Den- 
ver & Salt Lake Western Railroads be consolidated with the Denver & 
Rio Grande Western. 





National Railroad Adjustment Board Proceedings 


The Second Division of the National Railroad Adjustment Board 
has extended until June 30, 1940, the effective date of the resolution 
adopted by it on March 27, 1936, specifying that it will be its policy 
upon docketing an ex parte case to furnish a copy of the employees’ 
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submission to the carrier involved, and a copy of the carrier’s submission 
to the employees’ organization involved. 

The Division will not accept at the hearing any known evidence not 
eontained in the original submissions of the interested parties, and will 
receive supplementary information or evidence after the hearing has 
been concluded only when permission is given by the Division. 





Pennsylvania Full Crew Law Held Unconstitutional 


The Supreme Court of Pennsylvania recently affirmed the decision 
of the Court of Common Pleas of Dauphin County and held the Penn- 
sylvania Full Crew Law, enacted in 1937, to be unconstitutional. 





RFC Loans To Railroads 


As of October 31, 1939, the RFC had loaned the railroads $650,- 
437,461.06, of which $218,936,178.58 had been repaid. 





RFC Loans For New Railroad Equipment 


Chairman Schram of the RFC states that within the last ninety 
days the RFC has made commitments aggregating $72,000,000 to rail- 
roads for the purchase of new equipment. 





Railroad Unemployment Insurance Claims and Benefits 


The Railroad Retirement Board has announced that applications for 
certificate of benefit rights totaled 5,146 in the week ended November 
10th, the highest number received in any week since that of August 5th. 
Unemployment insurance claims received in the regional offices of the 
Board in the week ended November 10th, totaled 17,728. 





Chicago & Eastern Illinois Ry. Co. Reorganization 


The I. C. C. has issued a certificate showing that the plan of re- 
organization of the Chicago & Eastern Illinois Railway Company has 
been accepted by the required percentages of creditors and stockholders 
of the affected classes. 





Highway-Railroad Grade Crossing Accidents 


Fewer persons lost their lives as a result of highway-railroad grade 
crossing accidents in August, 1939, than in any month since August, 
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1932. Fatalities in August, 1939, totaled 78, a decrease of 21 compared 
with August, 1938. In August, 1932, there were 77 fatalities. Fatalities 
resulting from highway-railroad grade crossing accidents in the first 
eight months of 1939 totaled 852, a decrease of 48 compared with the 
same period last year. 





Senator Reed Urges A National Transportation Policy 


Senator Clyde M. Reed, of Kansas, a member of the Committee on 
Interstate Commerce of the Senate, and one of the conferees on S. 2009, 
the General Transportation Bill, in an address delivered at the annual 
convention of the National Industrial Traffic League, at Chicago, on 
November 21st, urged the adoption of a national transportation policy. 





National Railroad Adjustment Board Cases 


The First Division of the National Railroad Adjustment Board had 
3,556 cases awaiting disposition on November 18, 1939. The Board has 
heard, but not decided, 517 of these cases, while 235 have not yet been 
docketed. The Board has 2,804 cases docketed to be heard. There are 
182 deadlocked cases awaiting decision. 





New York, New Haven & Hartford R. R. Co. Reorganization 


The I. C. C. has made public the report proposed by Examiner 
Harvey H. Wilkinson recommending a plan of reorganization of the 
New York, New Haven & Hartford Railroad Company. The Examiner 
recommends that the total capitalization of the company be reduced 
from $475,871,843 to $365,000,000, and that fixed charges be reduced 
from $20,329,920 to $6,385,019. The effective date of the reorganization, 
if approved, would be January 1, 1940. The recommended plan speci- 
fies that the equities of the holders of both common and preferred stock 
would have no value and no provision is made for stockholders. Equip- 
ment obligations will not be disturbed. The secured notes held by the 
Railroad Credit Corporation and the Reconstruction Finance Corpor- 
ation will be exchanged for new collateral trust notes for one hundred 
per cent of the balance due on these notes. The report also recommends 
that the plans of the Providence, Warren & Bristol Railroad Company 
and the Hartford & Western Railroad Company for reorganization be 
approved. Acquisition of the properties and assets of the Boston & 
Providence Railroad Corporation was recommended. The Examiner 
recommended that the Commission not approve at this time the plan of 
the Old Colony Railroad Company, under which the Old Colony would 
transfer its Western and Cape group of properties to the New Haven 
and abandon operations on its Boston group. 
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New Railroad Equipment 

The Class I railroads had 28,931 new freight cars, 64 new steam lo- 
eomotives and 72 new electric and Diesel locomotives on order on Nov- 
ember 1, 1939. Of the new freight cars on order, 16,216 were coal cars, 
11,492 were box cars and the remainder were miscellaneous cars such 
as refrigerator, stock and flat cars. During the first ten months of 
1939 the Class I railroads put in service 17,417 new freight cars, 73 new 
steam locomotives and 196 new electric and Diesel locomotives. 





Restrictions On “‘No-Bills’”” Removed 

Chairman Kendall of the Car Service Division, AAR, has announced 
that the restrictions making effective the 100% rule on ‘‘no-bills’’ as a 
maximum in any territory are removed, effective Nov. 27th. Chairman 
Kendall announced, however, that, anticipating the possibility of in- 
creased loading after January 1, 1940, it should be understood that the 
restrictions will be reinstated as soon thereafter as conditions with re- 
spect to car supply may warrant. 





Fluctuations In Railway Freight Traffic Compared With Production 

The Bureau of Statistics of the I. C. C. has issued Statement No. 
3951, captioned ‘‘Fluctuations In Railway Freight Traffic Compared 
with Production: Class I Steam Railways, 1928-1938.’’ This study is 
similar in purpose and method to the one issued in 1938, with the addi- 
tion of data for the year 1938 and the revision of those given for pre- 
ceding years back to the base year, 1928. 

From the revised figures and the additional 1938 figures, it appears 
that the ratio of actual railway tons to potential railway tons declined 
from 84.9% for 1937 to 78.7% for 1938,’ compared with 100% for the 
base year, 1928. As used in the statement, potential railway tons mean 
the number of tons the railways would have carried each year if in such 
year the railway tonnage had been the same proportion of the total pro- 
_ (adjusted for importation) in the United States as it was in 

The general tendency in the relation between actual ‘and potential 
railway traffic is shown by the following percentages : 


Change in per- 


Year Percent centage points 
1928 100.0 — 
1929 98.3 —1.7 
1930 97.4 — 9 
1931 94.1 —3.3 
1932 87.2 —6.9 
1933 87.2 == 
1934 88.2 +1.0 
1935 85.8 —2.4 
1936 85.3 — 5 
1937 84.9 — A 


1938 78.7 —6.2 
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Ex-Lake Grain Rates To Baltimore and Norfolk 


The I. C. C. in I. & 8. Docket No. 4738, has suspended until July 1, 
1940, certain schedules filed by Agent Jones containing reduced rates on 
ex-lake grain, moving from Toledo to Baltimore and Norfolk, for export. 





Fourth Section Relief On Brick Rates To South 


Relief from the Fourth Section has been granted by the I. C. C. in 
Fourth Section Application No. 17539, in connection with rates on brick 
and related articles, from producing or shipping points in Illinois, Indi- 
ana, Ohio, Pennsylvania and West Virginia, and from intermediate points 
from which the rates will be observed as maximum, to destinations in 
Southern territory. 





Petroleum Products Rates To Alabama and Tennessee 


The I. C. C. in Fourth Section Application No. 17413, has granted 
relief from the Fourth Section in connection with rates on petroleum 
products moving from the New Orleans-Baton Rouge, La., group and 
Mobile, Alabama, to Florence, Sheffield, Decatur and Guntersville, Ala- 
bama, and to Chattanooga, Tennessee. In this connection it modifies its 
finding in Petroleum and Its Products, 171 I. C. C. 286, 346, to the extent 
necessary to permit of this relief. In that case it required the mainten- 
ance of rates from New Orleans-Baton Rouge group in relation to rates 
from southwestern origin groups. 





Ex-Lake Grain Rates To New York 


In I. & 8S. Docket 4618, the I. C. C. has found proposed reduced rates 
on ex-lake grain from Buffalo to New York, N. Y., for export, to be less 
than a reasonable'‘minimum. By schedules filed April 17, 1939, and sus- 
pended, the carriers proposed to establish a rate of 8.33 cents per 100 Ibs., 
or 5 cents per bushel, on wheat from Buffalo to New York, N. Y., which 
the Commission finds less than a reasonable minimum rate of 10 cents per 
hundred pounds, or 6 cents per bushel. It further finds that other rates 
in issue in this proceeding should be related properly thereto. 





Rates On Dried Beans To West and Southwest 


In I. & S. Docket 4524, the I. C. C. has ordered canceled certain sus- 
pended schedules publishing increased rates on dried beans from inter- 








cert 
seri 
in 1 
Con 
Atl 


ati 
Bu 
rev 
sen 
ere 
per 
sho 
of | 



















DECEMBER, 1939 137 





mountain to western trunk-line and southwestern points, and orders the 
proceeding discontinued. Tariffs were filed to become effective August 
31, 1938, which proposed increases in rates on dried beans, peas, and len- 
tils, in carloads, from points in Utah, Colorado, Idaho, Wyoming, and 
New Mexico, and from Nebraska to destinations in western trunk-line 
and southwestern territories. 





Through Export Bill of Lading Further Amended 


The I. C. C. has released report in Docket 4844, in which it amends 
certain conditions of the through export bill of lading previously pre- 
scribed by the Commission. Modifications in the bill of lading are made 
in the light of the Carriage of Goods by Sea Act, Publie No. 521—74th 
Congress, and certain of the other changes made were suggested by Trans- 
Atlantic Freight Conferences. 





Railway Revenues and Expenses 


An advance summary of revenues, expenses and net railway oper- 
ating income of Class I steam railroads for October, 1939, issued by the 
Bureau of Statistics of the I. C. C., shows that in October, 1939, freight 
revenue inereased 20.9 per cent as compared with October, 1938. Pas- 
senger revenue increased 6.2 per cent. Total operating revenues in- 
creased 18.8 per cent. Railway expenses, taxes and rents increased 11.7 
per cent. Net railway operating income for the first ten months of 1939 
shows an increase of 66.6 per cent as compared with the first ten months 
of 1938. 





MISCELLANEOUS I. C. C. REPORTS FOR SALE 


Complete set of I. C. C. Finance, Traffic and Valuation Volumes: 


Valuation Se eT ee RL rE 47 volumes 
Finance and Traffic____.________._______ 237 volumes 
Se II SRE late 8 volumes 


POEs EARS ee 14 volumes 


RL STRI eR 


Terms $300.00 cash at San Francisco, California, plus freight. Good 
buy at $500.00. Please communicate with A. Larsson, 268 Market 


ort San Francisco, California for information concerning the above 
00ks. 











Motor Transportation 


By CHarues B. HEINEMANN, JR., Editor * 





Proposed Report Favors Live Stock Pick-Up Service 


In a proposed report recently issued, Examiner A. S. Worthington 
of the Interstate Commerce Commission recommended that the Com- 
mission find not unlawful pick-up service on live stock now being per- 
formed by certain rail carriers. (I. C. C. Docket No. 28216). 





Vermont Trucks Move Again 


After a fourteen day strike of motor truck drivers in Vermont, 
trucking activity went back to normal on November 17. The operators 
and drivers signed a new contract providing for shorter hours and more 
pay. 





Motor Carrier Contracts To Be Open To Public Inspection 


On and after April 1, 1940, according to a recent decision of the 
Interstate Commerce Commission, all contracts filed with the Commis- 
sion pursuant to its order entered with its original report, 2 M. C. C. 55, 
as amended in 11 M. C. C. 693, shall be open to public inspection. 
(I. C. C. Docket Ex Parte No. MC-9) 





New York City Upheld In Imposing Fees On Interstate 
Motor Carriers 


The Court of Appeals of New York has unanimously sustained the 
right of New York City to impose fees on interstate motor carriers. The 
Court refused to enjoin the City from enforcing, and to have declared 
illegal and void, a resolution of the Board of Estimates exacting fees and 
compensation for use of the city streets from persons engaged in the 
business of transporting passengers for hire in interstate commerce. The 
decision was without any written opinion, and was in a proceeding insti- 
tuted by the Flying Eagle Coach Corporation. 





*(Editor’s note: /t is our intention to make tbis section as valuable and useful 
as possible for members engaged in handling motor carrier work before the Com- 


mission. With that end in view, any criticisms or suggestions will not only be appre 
ciated, but put into effect if practicable). 
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Truck Loadings 


For the third successive month motor truck traffic reached a new 
all-time peak in October. In that month truck loadings were 4.5 per 
cent above the record volume recorded in the preceding month. The 
October figure was also 25.6 per cent above that for October, 1938, and 
51.3 per cent above the monthly average for 1939. The American Truck- 
ing Associations, Inec., reports that 193 carriers in thirty-eight States 
transported 1,070,897 tons of freight in October, 1939, as against 1,025,- 
093 tons in September, 1939, and 852,874 tons in October, 1938. 





Federal Aid Highways 


The following item is quoted from the New York Journal of Com- 
merce of November 16, 1939: 


‘*Officials are engaged in preliminary work toward drafting legisla- 
tion to change the Government’s highway aid system next session. 

‘*Public roads experts are shifting from the former policy of empha- 
sizing mileage as the basis for apportionment of Federal funds and are 
turning to the problem of highway bottlenecks in metropolitan areas. 
Plans are under consideration for assistance to city and suburban dis- 
tricts by long term loans for land acquisition. Thus municipal and State 
highway departments could make an immediate start on necessary super- 
highway connecting links now delayed due to high land costs. 

‘*The plan would be independent of various plans for cross-country 
superhighway systems. Sponsors of superhighway bills are still actively 
interested and are expected to press their measures anew on the plea of 
national defense needs.’’ 





Highway Barriers Criticized 


In an address before the American Petroleum Institute, in Chicago, 
on November 14th, Chester H. Gray, Director of the Highway Users Con- 
ference, and Ted V. Rogers, President of the American Trucking Associ- 
ations, Inc., accused the railroads of erecting legislative barriers to high- 
way commerce in this country. 

Mr. Gray said, in part: 


‘*There have been trends in the last ten years in highway legisla- 
tion and regulation toward ‘balkanizing’ interstate commerce, by various 
and devious methods to neutralize the effect of the commerce clause of 
the Constitution. Fortunately, so far as railroad transportation is con- 
cerned, barriers at State lines long ago disappeared. Unfortunately, in 
these modern times of highway transportation, barriers to highway trans- 
portation have appeared—supported or sponsored in too many instances 
by representatives of railroads.’’ 

Mr. Rogers, in discussing weight limitations placed on trucks by the 
Legislatures in some States, said: 


_ “I don’t believe | am betraying any confidence when | tell you many of these 
bills are sponsored by railroads.” 
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Secretary Ickes Criticizes ““Truck-Infested” Highways 

In an address before the American Automobile Association, in Wash- 
ington, on November 16th, Secretary of the Interior Ickes advocated that 
trucks be barred from the main highways on holidays and week-ends, and 
that transporting new automobiles over highways be totally prohibited. 
He said; in part: 

‘The lord of the highway is the truck driver. I have promised some 
day to give myself the pleasure of driving down a truck-infested road in 
the biggest armored tank I can find and bumping these pests from the 
road. 

‘*But what particularly annoys me on a holiday or week-end trip is 
to see emerge out of the distance a leviathan that has just had a litter of 
motor cars that it is transporting from the lying-in factory.’’ 


Mr. John V. Lawrence, General Manager of the American Trucking 
Associations, Inc., appeared before the annual convention of the Ameri- 
ean Automobile Association on November 17th, to answer Secretary 
Ickes. Mr. Lawrence said, in part: 


‘*This industry is composed of business men. They realize that their 
relations with the public, particularly the motoring public, are most im- 
portant. To that end we instituted a couple of years ago a national truck 
driving championship. That contest emphasized good deportment and 
aptitude, a knowledge of the rules which govern good driving, as well 
as ability in actual driving. 


‘‘In addition, most of you are familiar with the efforts of most of 
the people in the trucking industry to promote the greatest possible 
courtesy by their drivers to other users of the road. Scores and hundreds 
of your members have been helped out of difficult situations on the road 
by our drivers, the ‘gentlemen of the highways!’ ”’ 





Union Truck Terminals 


The New York Times on November 20th contained the following edi- 
torial under the caption ‘‘Union Truck Terminals’’ : 


‘*Some day, perhaps, all surface haulage in the United States will 
be integrated. This would mean a tie-up between the railroads and over- 
the-road trucking, with all freight handled at central depots. But that 
day seems far distant. Meanwhile the amazing independent growth of 
the trucking industry has given such vast terminal markets as New 
York City problems which must be solved. 

‘*Highway truckage is a development of only two decades, and until 
the national Motor Carrier Act was passed in 1935 it was completely 
chaotic. Twenty years ago the railroads were handling nearly 8,000,000 
tons of freight at their Manhattan stations. Today this rail tonnage is 
reduced by half; all the rest has gone to trucks. Two tons of freight 
are delivered by truck over the Boston Post Road to one brought in by 
rail from that direction. There are now 18,000 truck movements a day 
across the Hudson by ferry, bridge and tunnel. In this area alone trucks 
haul an estimated 15,000,000 tons of freight a year. 
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‘Trucks eighty feet long and weighing as much as ten tons now 
lamber over our highways, though they are not permitted in some States. 
In our busy downtown produce area their length is limited to thirty- 
five feet. But these are sizable vehicles and they barge through crowded 
streets which were never meant for them. Fleets of heavy trucks oper- 
ating to store doors add enormously to street congestion and increase 
delivery costs. This is as serious for the truckman as it is for the 
harassed citizen and the city authorities. 

‘“‘The Port Authority of New York, well aware that the situation is 
growing steadily worse, is prepared to consider the construction of self- 
supporting union truck terminals at strategic points. For this purpose 
it might even devote space which the railroads will not require in the 
present Inland Freight Terminal. Truck terminals should reduce the 
need for store-door delivery, or if this were retained, would offer con- 
venient stations for sorting inbound freight and consolidating outbound 
freight. The terminal-to-terminal rate would also tend to drop. A light 
‘mosquito fleet’ might well be organized to replace heavy truck deliv- 
eries within the city. Whatever system is adopted, the Port Authority 
urges the cooperation of all concerned toward making these terminals 
an actuality. Present confusion has reached a point where further 
delay will prove disastrous.’’ 





Average Registration Fees Per Vehicle In 1938 


[From Public Roads—October, 1939] 
Average for 
Passenger Motor all Motor 
State Vehicles (1) Trucks Vehicles 


Alabama $12.78 


Arizona t $17.87 6.28 
17.24 11.32 


California d 13.61 8.38 
Colorado . 8.70 6.16 
20.20 9.65 


Delaware ; 27.28 13.95 
Florida ; 25.28 13.75 
6.56 3.39 


22.43 16.46 
27.37 11.19 
13.27 8.23 


30.99 15.12 
9.44 6.03 
19.25 7.17 
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Passenger Motor 
State Vehicles (1) Trucks 


Average for 
all Motor 
Vehicles 





Louisiana , 16.51 
Maine 2. 19.38 
Maryland ~ = 11.20 


12.92 
13.85 
9.06 





Massachusetts : 13.22 
Michigan i ‘ 37.37 
Minnesota : 16.75 


4.88 
12.64 
10.75 





Mississippi — 
Missouri f 10.00 
Montana ' 7.70 


18.34 
9.88 
6.82 





Nebraska ; 13.73 
Nevada : 11.96 
New Hampshire _ 


5.24 
6.38 
18.19 





New Jersey : 30.33 
New Mexico . 20.41 
New York , 36.17 


13.80 
12.91 
16.80 





36.24 
10.01 
42.24 


12.79 
8.06 
11.96 





Oklahoma . 18.66 
Oregon : 17.97 
Pennsylvania ; 34.88 


8.22 
7.27 
14.02 





Rhode Island ; 25.19 
South Carolina : 14.13 
South Dakota : 7.86 


13.18 
4.57 
8.76 





21.14 
20.58 


9.80 
12.09 
7.25 





63.48 
Virginia : 20.08 
Washington , 13.20 


22.81 
12.34 
4.75 





West Virginia . 23.22 
Wisconsin ‘ 22.00 
Wyoming ‘ 10.92 


16.41 
14.73 
6.83 





District of Columbia — 


8.18 





(2) 9.25 (2) 22.66 


11.22 


(1) Includes automobiles and busses. In some States busses are registered 
with motor trucks. In Alabama, Mississippi, New Hampshire, Tennessee, and the 
District of Columbia, no classification of registration fees by types was available. 

(2) Excluding those States for which no segregation of fees was available. 
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Kentucky Liquor Law Upheld 


The United States Supreme Court recently upheld the right of a 
state to regulate traffic in liquor. The question arose under a Kentucky 
law requiring transportation of liquor in that state to be by common car- 
rier. The court’s decision held that a state may prohibit manufacture, 
transportation, sale or possession of intoxicants, and that it may adopt 
measures reasonably appropriate to effectuate these inhibitions and exer- 
cise full police authority in respect of them. The court then went on to 
gay : 

“Having power absolutely to prohibit manufacture, sale, transportation or pos- 
session of intoxicants, was it permissible for Kentucky to permit these things only 
under definitely prescribed conditions? 


“Former opinions here make an affirmative answer imperative. The greater 
power includes the less.” 





Interstate Trade Barriers 


Co-ordination between Federal departments in eliminating state bar- 
riers to interstate trade was the object of a recent appeal by Secretary of 
Commerce Hopkins to other interested departments. Mr. Hopkins pro- 
poses that an informal inter-departmental committee be set up to coordi- 
nate the various independent efforts now being made to solve this 
problem. 





Regulation of Private Carriers 


Oral argument was held before the Commission recently on the ques- 
tion of the application of safety rules to private carriers. Authority for 
such application is found in the Motor Carrier Act, if the Commission 
finds need for such regulation. Examiner W. R. Snow, after extensive 
hearings throughout the country, entered a proposed report finding such 
safety regulations necessary. 





Commission Jurisdiction Over Motor Carrier Employees 


A decision in the District Court of the United States for the District 
of Columbia has held that the jurisdiction of the Interstate Commerce 
Commission under the Motor Carrier Act of 1935 to establish reasonable 
requirements with respect to qualifications and maximum hours of ser- 
vice for employees of motor carriers covers all employees of such 
carriers, 

The Commission had previously declined to establish regulations for 
employees other than those actually concerned with the operation of 
vehicles on the ground that the Motor Carrier Act of 1935 did not give 
it this authority. (A. 7. 7. v. U. 8. A. Civil Action, No. 3200). 





Water Transportation 


By R. GranvitLe Curry, Editor 


Inland Waterways 


Mr. John 8. Powell, Comptroller of the Inland Waterways Corpor. 
ation, and Auditor of the Warrior Service, has been appointed Vice 
President of the Inland Waterways Corporation, and Mr. Aubrey Mills, 
Assistant to the Secretary of Commerce, has been named Administra- 
tive Assistant of the Corporation. 

The Inland Waterways Corporation was transferred from the War 
Department to the Department of Commerce on July 1, 1939. 





Inland Waterways Corporation Meeting 


Mr. Chester Thompson, new President and Chairman of the Ad- 
visory Board of the Inland Waterways Corporation, presided over his 
first Board meeting November 20th. 

Mr. John 8. Powell, new Vice President of the Corporation, and two 
new Board members, Col. Malcolm Elliot, U. S. District Engineer for 
Missouri, and A. W. Mackie of Kansas City, also attended the meeting. 
Mr. Elliot was named to fill a vacancy and Mr. Mackie was transferred 
from the Board of Managers to the Advisory Board. 





Federal Barge Line To Be Sold 


Assistant Secretary of Commerce Johnson, in an address before the 
Mississippi Valley Association, at St. Louis, on November 21st, said the 
Government does not want to stay in the barge line business, and will 
make sacrifices to promote the success of its private competitors until in- 
land waterway transportation is firmly established. He said the Fed- 
eral Barge Line on the Mississippi River would be streamlined, shed of 
every government earmark, and, as soon as possible, turned over to 
private business as a going concern. 





Great Lakes-Hudson River Waterway Project Subject 
To Unfavorable Report 


The Division Engineer at Cleveland has submitted to the Board of 
Engineers for Rivers and Harbors an unfavorable report on the proposed 
improvement of the Great Lakes-Hudson River Waterway from Three 
Rivers Point to the Niagara River, upon the grounds that the annual 
costs of the improvement exceed the estimated benefits; that existing 
facilities amply care for the needs of present and immediately prospec- 
tive commerce ; and that the easterly portion of the Barge Canal on the 
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through waterway between the Atlantic Ocean and the Great Lakes, 
via Oswego and the Welland River, is now being improved with funds 
furnished by the United States. 





Maritime Commission Investigation Of Terminals 


The United States Maritime Commission has assigned its Docket No. 
555 for hearing at San Francisco beginning January 10, 1940. In order- 
ing this investigation the Maritime Commission said it had become ap- 
parent that all or some of the terminals perform services, make rates, 
charges, tolls, rentals, rules, regulations, classification and agreements, 
and engage in acts and practices which are unfair, unreasonable, unjust 
or unduly prejudicial or preferential, or otherwise in violation of the 
law, or adversely affect interstate or foreign waterborne commerce, and 
tend to create a chaotic condition in the terminal industry in the San 
Francisco Bay area. 

The Commission’s order specified the following items to which par- 
ticular attention would be given in the investigation: 

1. Failure to file with the Commission copies of agreements car- 
ried out with common carriers by water, as required by Section 15. 

2. Use of economic power of parent companies to divert cargo 
from its natural course to the detriment of other terminals, ports or 
localities in violation of Section 16. 


3. Failure to maintain reasonable and just regulations and prac- 
tices in connection with storing of property, as required by Section 17. 

4. Soliciting or receiving confidential information from common 
carriers by water, in violation of Section 20. 





Rail and Water Carriers Complain Of Low Motor Carrier Rates 


Certain railroads and steamship lines publishing joint through 
water-and-rail rates between Boston, Massachusetts; Providence, Rhode 
Island ; New York, Philadelphia and Baltimore, on the one hand, and in- 
terior points in the Carolinas, Florida, Georgia, Alabama and Tennessee, 
have asked the I. C. C. to investigate what they claim are unreasonably 
low rates charged by motor carriers on shipments between North At- 
lantic ports and interior points in the Southeast. Petitioners say they 
cannot compete with the unreasonably low motor carrier rates. 





New Automobiles In Interstate Commerce 


The United States Maritime Commission has announced that hear- 
ings in its Docket No. 511—New Automobiles in Interstate Commerce, 
originally scheduled to begin on December 12th, have been postponed 
until December 28th, when they will be held at Detroit, Michigan, by 
Examiner F. J. Horan. 





Wage and Hour Administration 


Wage and Hour Administrator Appointed 


President Roosevelt, on December Ist, appointed Harold D. Jacobs 
as Administrator of the Wage and Hour Division, Department of Labor, 
to succeed Elmer F. Andrews. Mr. Jacobs has been Acting Adminis- 
trator, and will hold the post of Administrator until Congress removes 
a statutory ban on the appointment of Col. Philip Fleming. Col. Flem- 
ing is now actually running the Wage and Hour Division. The appoint- 
ment of Mr. Jacobs is, therefore, technical. 





Wage and Hour Law Enforcement 


The Wage and Hour Division of the Department of Labor has an- 
nounced that it has been successful in 99% of the cases brought by it for 
enforcement of the Fair Labor Standards Act, 1938. The only case 
lost so far is one in which a United States District Court held that pear! 
button manufacture is part of the ‘‘fishing industry’’ and, as such, is 
exempt from the Act. That decision is being appealed. More than a 
half million dollars in back pay has been collected for employees, and 
fines totaling more than $100,000 have been levied against employers 
charged with violating the law. 





Revision of Wage and Hour Law Urged 


The National Association of Manufacturers has made public a report 
of its Employment Relations Committee which calls upon Congress to 
reexamine thoroughly the Fair Labor Standards Act and the adminis- 
tration of the Wage and Hour Division of the Department of Labor. 
The report says that experience has demonstrated that the law was 
poorly drafted, is ambiguous in many vital features, and that its ad- 
ministration has imposed burdens upon industries not anticipated by 
Congress when the law was enacted. The report was referred to the 
Resolutions Committee of the Association which met recently in 
connection with the Forty-Fourth Annual Session of the Congress of 
American Industry. 





Scope of Wage and Hour Law Extended 


Indicating a broad application of the Fair Labor Standards Act. 
1938, by the Wage and Hour Division of the Department of Labor, an- 
nouncement was made on November 24th, that the provisions of the law 
have been extended to include employees making tools and dies which 
are used in the production of goods for interstate commerce. The an- 
nouncement said: 
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“The legislative history indicates that the Act was intended to apply to em- 
ployees who make or create tools, dies, patterns, designs, or blueprints, all of which 
are sold within the State to a local purchaser who uses the tools, dies, patterns, 
designs or blueprints in the production of goods in interstate commerce.” 





Wage and Hour Division Administrative Changes 


Lt. Col. Philip Fleming, who is in charge of the Wage and Hour 
Division of the Department of Labor, has announced that the Hearings 
and Exemption, Industry Committee, and Economie Sections of the Di- 
vision have been made independent, in order to enable these units to 
obtain administrative decisions more quickly. Present Section heads 
were continued as Directors. 





Fair Labor Standards Act Held Constitutional 


The District Court of the United States for the Northern District 
of Illinois, at Chicago, on November 22nd, held the Fair Labor Stand- 
ards Act of 1938 to be constitutional, so far as the prescription of min- 
imum wages is concerned. The opinion was handed down by Judge 
William H. Holly, in a case involving Montgomery Ward & Company. 
Judge Holly said, in part: 


“Certainly it cannot be maintained now that Congress may not, in the interests 
of the general welfare of the country, prohibit the shipment in interstate commerce 
of the products of underpaid and sweated labor. * * * Regulation of wages and 
hours of labor is a proper exercise of police power.” , 





CORRECTION 
(7 I. C. C. P. Journal 60) 
Board of Editors of the |. C. C. Practitioners’ Journal 


Warren H. Wagner, (A), Editor-in-Chief, Investment Building, Wash- 
ington, D. C 

Charles B. Heinemann, Jr., (A), Motor Transportation Editor, Me- 
Lachlen Building, Washington, D. C. 

F. F. Estes, (B), Rail Transportation Editor, T. M., National Coal 
Association, Southern Building, Washington, D. C. 

R. Granville Curry, (A), Water Transportation Editor, Southern Build- 
ing, Washington, D. C. 

Clarence A. Miller, (A), Legislation and Supreme Court Editor, 1120 
Tower Building, Washington, D. C. 

Sarah F. McDonough, Managing Editor, 2218 I. C. C. Building, Wash- 
ington, D. C. 





148 I. C. C. PRACTITIONERS’ JOURNAL 





NATIONAL RAILROAD ADJUSTMENT BOARD CASES 


The First Division of the National Railroad Adjustment Board on 
November 25, 1939, had 3,552 cases awaiting disposition. The Board 
has heard, but not decided, 536 of these cases, while 2,786 have been 
docketed but not heard. The Board has received 230 cases which it has 
not yet docketed. There are 156 deadlocked cases awaiting disposition. 





UNREASONABLE RESTRAINTS UNDER SHERMAN 
ANTI-TRUST ACT 


In a letter to the Central Labor Union of Indianapolis, released 
November 19th, Assistant Attorney General Thurman Arnold outlined 
five types of union activity which he classified as ‘‘unquestionable vio- 
lations of the Sherman Act,’’ as follows: 


“1. Unreasonable restraints designed to prevent the use of cheaper 
material, improved equipment, or more efficient methods. An example 
is the effort to prevent the installation of factory-glazed windows or 
factory-painted kitchen cabinets. 

**2. Unreasonable restraints designed to compel the hiring of use- 
less and unnecessary labor. An example is the requirement that on each 
truck entering a city, there be a member of the local Teamsters’ Union in 
addition to the driver who is already on the truck. Such unreasonable 
restraints must be distinguished from reasonable requirements that a 
minimum amount of labor be hired in the interests of safety and health 
or of avoidance of undue speeding of the work. 

‘*3. Unreasonable restraints designed to enforce systems of graft 
and extortion. When a racketeer, masquerading as a labor leader, inter- 
feres with the commerce of those who will not pay him to leave them 
alone, the practice is obviously unlawful. 

**4. Unreasonable restraints designed to enforce illegally fixed 
prices. An example of this activity is found in the Chicago milk case, 
where a labor union is charged with combining with distributors and 
producers to prevent milk being brought into Chicago by persons who 
refuse to maintain illegal and fixed prices. 

**5. Unreasonable restraints designed to destroy an established and 
legitimate system of collective bargaining. Jurisdictional strikes have 
been condemned by the A. F. of L. itself. Their purpose is to make war 
on another union by attacking employers who deal with that union. 
There is no way the victim of such an attack may avoid it except by ex- 
posing himself to the same attack by the other union. Restraints of 
trade for such a purpose are unreasonable whether undertaken by a 
union or by an employer restraining trade or by a combination of an 
employer and a union, because they represent an effort to destroy the 
eollective bargaining relationships of a union with an employer.’’ 
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FEDERAL TRADE COMMISSION ISSUES COMPLAINT AGAINST 
MANUFACTURERS AND DISTRIBUTORS OF COMPRESSED 
AIR MACHINERY AND PNEUMATIC TOOLS 


Compressed Air Institute, 90 West Street, New York, C. Clifford 
Rohrbach, Secretary and Manager of the Institute, and Independent 
Pneumatic Tool Company, 600 West Jackson Boulevard, Chicago; 
Gardner-Denver Company, South Front Street, Quincy, Illinois; Inger- 
soll-Rand Company, 11 Broadway, New York; Worthington Pump and 
Machinery Corporation, Harrison, N. J.; The Cleveland Pneumatic Tool 
Company, 3734 East 78th Street, Cleveland; The Cleveland Rock Drill 
Company, 3734 East 78th Street, Cleveland; Sullivan Machinery Com- 
pany, Michigan City, Indiana, and Chicago Pneumatic Tool Company, 
6§ East 44th Street, New York, members of the Institute, have been named 
respondents in a complaint issued by the Federal Trade Commission. 
They are charged with entering into a combination having the effect 
of restricting and monopolizing trade and eliminating competition in the 
sale and distribution of compressed air machinery and pneumatic tools. 





NATIONAL INDUSTRIAL TRAFFIC LEAGUE CONTINUES 
SUPPORT OF THROUGH ROUTES BILLS 


The National Industrial Traffic League, at its annual meeting at 
Chicago recently, adopted the report of its Committee on Legislation, 
which included a recommendation that it continue its support of the 
so-called Through Routes Bills. 





ELIMINATION OF INTERSTATE TRADE BARRIERS 


Secretary of Commerce Hopkins, on November 24th, initiated a 
drive to remove interstate trade barriers which, he said, constitute a 
serious threat to the nation’s economic life. He formed an interdepart- 
mental committee to study and unify government activities for com- 
bating inroads to the free flow of commerce between the States. He in- 
vited the appointment of representatives to the committee from the 
State, Labor, Agriculture and Justice Departments, the Federal Works 
Agency, and the National Resources Committee. Paul T. Truitt of the 
Division of Industrial Economics of the Department of Commerce was 
appointed Chairman of the committee. He will confer with Chairman 
O’Mahoney of the Temporary National Economic (Monopoly) Commit- 
tee to arrange hearings for presentation of facts of the economic effects 
of State laws obstructing interstate trade. 
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OIL COMPANY FINED FOR BUILDING PIPELINE 
ACROSS PUBLIC DOMAIN 


Secretary of the Interior Ickes on December 2nd, fined the Utah Oil 
Refining Company $500 for building a pipeline across the public domain 
between Fort Laramie, Wyoming, and Salt Lake City, Utah, without 
obtaining his approval in advance. The Secretary said the company’s 
action was not an intentional violation of the 1935 Federal Gas and Oil 
Leasing Act, and added that he would now approve the application for 
the right-of-way. The company was ordered to pay $620 as annual rental 
in advance for the right-of-way, retroactive to last August when the 
pipeline was constructed. 





BITUMINOUS COAL PRODUCTION 


The National Coal Association estimates bituminous coal production 
at approximately 8,800,000 net tons in the week ended November 25th, as 
compared with 7,782,000 tons in the corresponding week of 1938, and 
7,520,000 tons in the corresponding week of 1937. 





BITUMINOUS COAL PRICES 


Secretary of the Interior Ickes predicted at a press conference on 
November 16th, that minimum prices for bituminous coal would be fixed 
by January 1, 1940. 





BITUMINOUS COAL BESEARCH DIRECTORS 


The National Coal Association announced on Tuesday, November 
14th, that the new Class A Directors for Bituminous Coal Research, Inc., 
the research organization supported by the industry and affiliated with 
that association, are as follows: 


J. E. Butler, President, Stearns Coal & Lumber Company, Stearns, 
Kentucky. 

E. H. Davis, Vice President, New York Coal Company, Columbus, 
Ohio. 

H. A. Glover, Assistant to President, Island Creek Coal Company, 
Huntington, West Virginia. 

L.. W. Householder, Vice President, Rochester & Pittsburgh Coal 
Company, Indiana, Pennsylvania. 

Ralph E. Jamison, Vice President, Jamison Coal & Coke Company, 
Greensburg, Pennsylvania. 

S. S. Nicholls, President, White Oak Coal Company, New York City. 

D. H. Pape, President, Sheridan-Wyoming Coal Company, Monarch, 
Wyoming. 

R. H. Sherwood, President. Central Indiana Coal Company, Indian- 
apolis, Indiana. 
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This research corporation set up six years ago to promote and to 
coordinate coal research activities on a nation-wide scale, the announce- 
ment said, now has underway an enlarged program of cooperative activi- 
ties in various channels, of which an important announcement is expected 
within a few weeks. 





PERSONALS 





Carroll G. Walter Elected Justice of Supreme Court 
of State of New York 


Carroll G. Walter, of the firm of Patterson, Eagle, Greenough & Day, 
120 Broadway, New York City, and a charter member of this Association, 
has been elected a Justice of the Supreme Court of the State of New 
York. Mr. Walter will take office on January 1, 1940. He has resigned 
his membership in this organization, effective December 9th. 





Harry G. Schad Elected President of Philadelphia Traffic Club 


Mr. Harry G. Schad, Manager Rail Traffic, Atlantic Refining Com- 
pany, 260 South Broad Street, Philadelphia, Pennsylvania, has been 
recently elected President of the Traffic Club of Philadelphia. Mr. Schad 
was formerly Vice-President of the Association of Practitioners. 









Book Review 


Interstate Commerce Commission—Law and Procedure—Cases and Ma- 
terials. By Clarence A. Miller. Washington, D. C.: National Law 
Book Company. 1939. One volume, 596 pages, exclusive index and 
table of cases and other references. $10.00. 


With his long and varied experience in the particular field, it is little 
wonder that the author was able to produce so masterful a volume. Mr. 
Miller is at present Vice President and General Counsel of the American 
Short Line Railroad Association; is a member of the faculty of George 
Washington University Law School; is legislative and Supreme Court 
editor of the I. C. C. Practrrioners’ JouRNAL; is associate editor of the 
George Washington Law Review; is immediate Past President of the 
Association of Interstate Commerce Commission Practitioners; is mem- 
ber, Committee on Administrative Practice, D. C. Bar Association; and 
author of various books and contributor to legal periodicals on kindred 
subjects. And on November 17, 1939, Mr. Miller presented ‘‘The Rela- 
tion of Interstate Commerce Commission Practice to other Administra- 
tive Proceedings,’’ as one of six subjects discussed on that many after- 
noons at the Washington Institute on Practice and Procedure before 
Administrative Tribunals, conducted by the American Bar Association. 
(That address is being printed in two installments in this and the next 
issue of the I. C. C. PractiITIONERS’ JOURNAL. ) 

The book is large, but there is no padding. It is very compact con- 
sidering the mass of valuable material it contains. The use of small type 
and close leading demonstrates the volume of material contained within 
its 596 pages. 

A few of the many subjects treated are: Federal and State regula- 
tion of interstate and intrastate commerce; regulation of railroad 
securities, accounts, connections, service, ete.; rate regulation in its var- 
ious phases, such as reasonableness, discrimination, prejudice and pref- 
erence, long-and-short-haul departures, reparation, divisions, ete.; pro- 
cedure ; judicial review, ete. That it covers many phases of Commission 
practice and procedure is manifested by the fact that Mr. Miller’s work 
is cited over and over again in ‘‘An Outline of Study Course in Practice 
and Procedure Before the Interstate Commerce Commission’’ prepared 
by the Committee on Education for Practice of the Association of I. C. C. 
Practitioners. 

This book treats the various cases in more concise form than is ecus- 
tomary in the usual case book. Most case books present the entire deci- 
sion. Many of the decisions, especially the older ones, recite at inordi- 
nate length and with little clarity, many unnecessary facts in such a way 
that only an experienced practitioner can readily ascertain the salient 
facts upon which the decisions turn. Here Mr. Miller has performed that 
task by setting forth in as few words as possible the facts in the ease. In 
addition, in many cases he has not quoted ad lib. from report, but has 
quoted only the significant portions. It is also noted that dissenting 
expressions are not included. 
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This is more than a ‘‘case book.’’ Mr. Miller has, with his indefa- 
tigable energy, cited not only other cases dealing with the particular 
point decided, but he has given reference to innumerable law review 
articles, books, and relevant miscellaneous authorities. 

The work is confined in most part to railroad regulation. But, as the 
regulation of motor carriers by the Commission follows in large part simi- 
lar principles, practice and procedure, the work, to that extent, will be 
of inestimable value to one whose interest is in motor carrier regulation. 

This book is an invaluable aid for the student, whether novice or 
widely experienced ; for the teacher ; for the one who contemplates taking 
an examination for admission to practice, as well as the newly admitted 
or experienced practitioner. In addition, the many subjects treated 
which have equal application to other administrative agencies make the 
book a valuable adjunct to the library and working tools of practitioners 
before those other agencies. 

—Warr_eN H. WacGner.* 





*L.L.M., member of the bars of Illinois, District of Columbia, and the Supreme 
Court of the United States; formerly Assistant Chief Examiner, Interstate Commerce 
Commission; formerly Chairman, Committee on Education for Practice of the Asso- 
ciation of 1. C. C. Practitioners: Editor-in-Chief, I. C. C. Practitioners’ JoURNAL. 





Judicial Review of Negative Orders 


In an article entitled ‘‘Judicial Review of Decisions of Adminis- 
trative Bodies,’’ appearing in the last issue of the JourNAL, one of the 
chapters deals with ‘‘Negative, Permissive, Tentative or Temporary 
Orders.’’ Therein reference was made to the ‘‘negative order”’’ rule es- 
tablished in Procter & Gamble Co. v. United States, 225 U. S. 282; and 
in the article it is stated ‘‘that want of jurisdiction to review ‘negative’ 
orders creates a severe disadvantage against many.’’ (7 I. C. C. Prac- 
TITIONERS’ JOURNAL, 52, 53) That was written prior to the decision in 
Rochester Telephone Corp v. United States, 83 Law. Ed. Adv. Ops. 718. 
In that decision the Supreme Court exhaustively discussed the rule as 
laid down in Procter & Gamble Case, and eliminated the ‘‘ distinction, as 
such, between ‘negative’ and ‘affirmative’ orders, as a touchstone of juris- 
diction to review the Commission’s orders.’’ (See also United States v. 
Maher, 83 Law. Ed. Adv. Ops. 732, wherein jurisdiction to review nega- 
tive orders in eases arising under the Motor Carrier Act is considered. ) 


—WARREN H. WAGNER. 








Legislation and Supreme Court 


By CuarREeNcE A. Miuuer, Editor 





UNITED STATES SUPREME COURT CASES 


The United States Supreme Court recently handed down opinions in 
two cases of interest to members of this Association. 


In No. 40—Union Stock Yard and Transit Company of Chicago v. 
United States, the Court sustained the I. C. C. and held that the services 
performed by the Union Stock Yard and Transit Company in loading 
and unloading livestock at its stockyards in Chicago, as specified by its 
tariffs with the I. C. C., are common carrier services and subject to the 
jurisdiction of the I. C. C., under Section 15 (7) of the Interstate Com- 
merce Act. Mr. Justice Stone delivered the unanimous opinion of the 
Court. The decision of the I. C. C. is reported in Cancellation of Live- 
stock Services, 227 I. C. C. 210. 


In No. 343—United States, et al., v. Lowden, et al., the Court sus- 
tained the I. C. C. and held that the Commission had authority to attach 
to an order approving the lease of properties of a railroad company con- 
ditions for the protection of railroad employees. 

Mr. Justice Stone, in delivering the unanimous opinion of the Court, 
said: 


‘‘One must disregard the entire history of railroad labor relations 
in the United States to be able to say that the just and reasonable treat- 
ment of railroad employees in mitigation of the hardship imposed on 
them in carrying out the national policy of railway consolidation has no 
bearing on the successful prosecution of that policy and no relationship 
to the maintenance of an adequate and efficient transportation system.”’ 


The Court held that the Commission is authorized by Section 5 (4) 
of the Interstate Commerce Act to impose reasonable conditions for the 
protection of the welfare of railroad employees where consolidations or 
unifications are concerned. 





List of New Members * 


.. _ NAME AND AFFILIATION Street, Boston, Massachusetts. 
Cyril J. Burrill, (A), 431 South Dear- James W. Haley, (A), National Coal As- 
born St., Chicago, Illinois. sociation, 804 Southern Building, Wash- 


Ralph H. Cahouet, (A), 150 Causeway ington, D. C 
* Elected to membership in December, 1939. 
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